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WHEREAS, Howard County, Maryland (the “County”) is the owner of a parcel 1 

of land located at 4361 New Cut Road, Ellicott City, Maryland 21043, commonly known 2 

as the New Cut Road Landfill (the “Landfill”); and  3 

 4 

WHEREAS, the County has determined that a certain opportunity exists to 5 

construct, operate and maintain certain solar photovoltaic equipment (the “Solar 6 

Facility”) at the Landfill; and 7 

 8 

WHEREAS, on or about August 31, 2009, a “Request for Proposals for 9 

Development of Solar Energy Project at a Publicly Owned Closed Landfill in Howard 10 

County” was issued for the design, permitting, construction, operation and maintenance 11 

of solar equipment to supply electricity to Worthington Elementary School located at 12 

4570 Roundhill Road, Ellicott City, Maryland; and   13 

 14 

WHEREAS, after an evaluation of proposals, the County, along with the Board 15 

of Education (the “Board”) and the Northeast Maryland Waste Disposal Authority (the 16 

“Authority”), selected SunEdison Origination3, LLC (“SunEdison”) to meet the needs 17 

sought in the RFP (the “SunEdison Proposal”); and  18 

 19 

WHEREAS, to effectuate the SunEdison Proposal, the County, the Board and the 20 

Authority have negotiated a Memorandum of Understanding (“MOU”), the form of 21 

which is attached hereto as Exhibit A, outlining each party’s obligations under the 22 

agreements related to the construction, operation and maintenance of the Solar Facility 23 

and the use and purchase of energy for Worthington Elementary School; and 24 

 25 

WHEREAS, the County desires to enter into the MOU with the other parties and 26 

to be bound by the terms and conditions of the MOU; and  27 

 28 

WHEREAS, the MOU provides that the Authority and SunEdison will enter into 29 

a Solar Power Services Agreememt (the “SPSA”), the form of which is attached as 30 

Exhibit B to the MOU, for an approximate term of 20 years, and that, pursuant to which 31 
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SPSA, SunEdison will construct, operate and maintain the Solar Facility and provide 1 

energy to Worthington Elementary School; and  2 

 3 

WHEREAS, the MOU provides that the County will grant a license to the 4 

Authority to enter upon and use approximately 242,540 square feet (5.567 acres, plus or 5 

minus) of the Landfill in order to construct, operate and maintain the Solar Facility; and  6 

 7 

WHEREAS, the license granted to the Authority is to be made pursuant to the 8 

terms and conditions of a License Agreement For a Term of Years (“License 9 

Agreement”), the form of which is attached as Exhibit C to the MOU; and  10 

 11 

WHEREAS, the Authority, with the consent of the County, will assign the 12 

License Agreement to SunEdison, so that SunEdison can construct, operate and maintain 13 

the Solar Facility in accordance with the terms and conditions of the License Agreement 14 

and the SPSA, including general conditions and special conditions; and  15 

 16 

 WHEREAS, pursuant to the SPSA, the Authority is obligated to purchase the 17 

energy that is generated from the output of the Solar Facility, up to an amount of the 18 

Estimated Annual Production as set forth in the SPSA and the Special Conditions thereto, 19 

at a monthly price of the production of energy from the solar system, times the kWh rate 20 

as set forth in the SPSA; and  21 

 22 

 WHEREAS, the Authority, on behalf of the County, applied for and received a 23 

grant award under the Project SunBurst Program from the Maryland Energy 24 

Administration (the “MEA”), in the amount of $1,000.00 per kilowatt direct current of 25 

installed photovoltaic capacity and the maximum amount of the grant will be 26 

$462,000.00; and 27 

 28 

 WHEREAS, during the 20-year term of the SPSA, the kWh rate ranges from 29 

$0.0950 during the first year to $0.1666 for the twentieth year, based on a monetary 30 

award from the MEA’s Project SunBurst Grant for the reduction of the kWh rate, and the 31 
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production of energy may vary; and  1 

 2 

 WHEREAS, the SPSA also provides for certain early termination fees in the 3 

event the Authority terminates the SPSA prior to the end of the 20-year term; and  4 

 5 

 WHEREAS, the MOU provides that the Board, in place of the Authority, will 6 

pay for the energy used and produced at the rate provided in the SPSA; and 7 

 8 

 WHEREAS, the MOU provides that, in the event the energy produced by the 9 

Solar Facility costs more than the Board’s contract rate for regular electrical usage, the 10 

County will reimburse or credit the Board for such cost differential paid by the Board; 11 

and  12 

 13 

 WHEREAS, the MOU provides that if, pursuant to the SPSA, the Board is 14 

required to pay for energy produced by the Solar Facility that it does not use but is 15 

produced, then the County will reimburse or credit said amount of payment to the Board; 16 

and 17 

 18 

 WHEREAS, the MOU provides that the early termination fee payable under the 19 

SPSA will be paid by the County in the event of early termination of the SPSA; and  20 

 21 

 WHEREAS, the MOU provides that SunEdison is a third-party beneficiary of the 22 

terms, covenants and conditions of the MOU that may reasonably be inferred as 23 

necessary or appropriate in order for SunEdison to receive payment in accordance with 24 

the terms and conditions of the SPSA and the MOU; and  25 

 26 

 WHEREAS, the MOU provides that the Authority will provide administrative 27 

services to the County relating to the MOU and the SPSA and that the County will pay 28 

certain fees for such services as provided in the MOU; and  29 

 30 
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WHEREAS, the County Council has received the Authority's Notice of Intent, 1 

the form of which is attached hereto as Exhibit B, which notice is a statutory requirement 2 

that must be delivered by the Authority and received by the County Council to provide 3 

adequate public notice prior to the construction, leasing or installation of the Solar 4 

Facility, pursuant to § 3-920 of the Natural Resources Article of the Annotated Code of 5 

Maryland; and  6 

 7 

 WHEREAS, the County’s contingent obligations of reimbursement payments to 8 

pay differential energy costs for the Board for the energy produced by and used from the 9 

Solar Facility and the obligation to pay administrative fees to the Authority, all as set 10 

forth in the MOU, may require the payment by the County of funds from an appropriation 11 

from a later fiscal year and therefore requires County Council approval as a multi-year 12 

agreement pursuant to Section 612 of the Howard County Charter.   13 

 14 

NOW, THEREFORE,  15 

 16 

Section 1. Be It Enacted by the County Council of Howard County, Maryland that in 17 

accordance with Section 612 of the Howard County Charter, it approves: 18 

1. The Memorandum of Understanding between Howard County, the Board 19 

of Education and the Northeast Maryland Waste Disposal Authority, in 20 

substantially the form attached hereto as Exhibit A. 21 

2. The Solar Power& Services Agreement between SunEdison Origination3, 22 

LLC and the Northeast Maryland Waste Disposal Authority, in 23 

substantially the form attached as Exhibit B to said Memorandum of 24 

Understanding, including the general conditions and the special 25 

conditions; and   26 

3. The License Agreement for Term of Years between Howard County and 27 

the Northeast Maryland Waste Disposal Authority, in substantially the 28 

form attached as Exhibit C to said Memorandum of Understanding;   29 

4. The Notice of Intention of the Authority to the County Council of Howard 30 

County, in substantially the form attached hereto as Exhibit B. 31 
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Section 2. And Be It Further Enacted by the County Council of Howard County, 1 

Maryland that the County Executive is hereby authorized to execute the Agreements 2 

listed in Section 1 of this Act in the name of and on behalf of the County. 3 

 4 

Section 3. And Be It Further Enacted by the County Council of Howard County, 5 

Maryland that the County Executive, provided that such actions are within the bounds of 6 

the County Executive’s authority, is authorized and directed to make non-substantive  7 

amendments to the agreements listed in Section 1 above and to take any and all actions 8 

and to execute, to deliver, and to file any documents, instruments, certifications, forms 9 

letters of instructions, written requests, agreements and other papers customarily 10 

delivered and reasonably required in connection with the agreements being entered into, 11 

whether or not herein mentioned and not otherwise provided for herein, provided, that 12 

nothing herein shall authorize the County Executive to alter the material and substantive 13 

terms of the agreements.   14 

 15 

Section 4. And Be It Further Enacted by the County Council of Howard County, 16 

Maryland that this Act shall become effective 61 days after its enactment. 17 
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MEMORANDUM OF UNDERSTANDING 

NEW CUT ROAD LANDFILL 
SOLAR PROJECT  

 
Among 

HOWARD COUNTY, MARYLAND, 

THE BOARD OF EDUCATION OF HOWARD COUNTY, MARYLAND 

And 

NORTHEAST MARYLAND WASTE DISPOSAL AUTHORITY 

Dated  

________ ___, 2010 

 

 



 

 
MEMORANDUM OF UNDERSTANDING 

for 
NEW CUT ROAD LANDFILL  

SOLAR PROJECT 
 

THIS MEMORANDUM OF UNDERSTANDING FOR THE NEW CUT ROAD 
LANDFILL SOLAR PROJECT (the “MOU”) is entered into as of _______ ___, 2010 (the 
“Effective Date”), between the Board of Education of Howard County (the “Board”), a body 
corporate and politic acting on behalf of the Howard County Public School System, Howard 
County, Maryland (the “County”), a body corporate and politic, and the Northeast Maryland 
Waste Disposal Authority (the “Authority”), a body politic and corporate organized and 
existing under the laws of the State of Maryland. 

RECITALS 

WHEREAS, the County owns the Landfill (identified and defined below). 

WHEREAS, the Authority, in coordination with the County, issued on August 31, 2009, 
a “Request for Proposals for Development of Solar Energy Project at a Publicly Owned Closed 
Landfill in Howard County” (the “RFP”), requesting bids and proposals for the design, 
permitting, construction, operation and maintenance of a solar energy generating project at the 
Landfill to supply electricity to the Worthington Elementary School located at 4570 Roundhill 
Road, Ellicott City, MD 21043 (the “Host Site”). 

WHEREAS, the County desires for the Authority to cause a solar energy generating 
project at the Landfill to be designed, engineered, constructed, tested, placed into operation and 
continuously operated, maintained, and owned or controlled by the Provider (as defined below). 

WHEREAS, after an evaluation of vendor proposals, the Authority, with the agreement 
of the County and the Board, selected SunEdison Origination3, LLC, or its permitted successor 
or assign as defined in the Solar Power and Services Agreement, (collectively the “Provider”) to 
cause a solar energy generating project at the Landfill to be designed, engineered, constructed, 
tested, placed into operation and continuously operated, maintained, and owned and controlled 
by the Provider (collectively the “Project”).  

WHEREAS, the Authority and the Provider will enter into a Solar Power and Services 
Agreement (defined below and referenced herein as the “SPSA”), pursuant to which terms the 
County will grant a license to the Provider granting rights to access and use the Landfill in order 
for the Provider to complete and operate the Project. 

WHEREAS, pursuant to this MOU and the SPSA, the Board will purchase the electricity 
generated by the Project. 

WHEREAS, the Authority will administer the SPSA and all related agreements in 
accordance with this MOU (collectively the “Project Agreements”). 
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WHEREAS, the County will pay the Authority for the costs associated with (a) the 
preparation, negotiation, execution, and administration of the SPSA, and (b) and the amounts 
that become due and payable under the SPSA, with the exception of the amounts to be paid by 
the Board for the “Solar Services” (defined in the SPSA) provided to and used by the Board at 
the Host Site. 

WHEREAS the Board will grant the Authority and the Provider the privilege, license and 
right (“Host License”) to: (1) access and use a right of way (the “Host Premises”) in accordance 
with the terms of this MOU, including rights of ingress and egress, in any way necessary to 
complete, operate and, if applicable, remove the Project.   

WHEREAS, the Board will receive the electricity at the Host Site mechanical control 
center and will pay for the electricity delivered up to 100% of the Host Site’s electricity needs at 
a rate, for the Host Site, that is the lesser of either the electricity fee charged by the Provider 
under the SPSA or the contract rate charged to the Board by “BRCPC” (the Baltimore Regional 
Cooperative Purchasing Committee) or the Board’s electrical provider on a monthly basis.  The 
Board will supply, or cause to be supplied, a monthly summary of the applicable BRCPC 
monthly rate to the Authority for payment calculations.  

WHEREAS the Project will connect to the Host Site in a manner as to be Net Metered (as 
defined in the Public Utility Companies Article, §7-306, of the Annotated Code of Maryland 
(2008), as amended).     

NOW, THEREFORE, in consideration of the mutual covenants and agreements herein 
contained and other good and valuable consideration, the receipt and sufficiency of which is 
hereby acknowledged, and intending to be legally bound, the parties hereto agree as follows: 

ARTICLE I 
DEFINITIONS AND INTERPRETATION 

SECTION 1.1  DEFINITIONS.  

(A) Capitalized terms used in this MOU have the meanings set forth in this Article I, 
unless a different meaning clearly appears from the context. 

(B) As used in this MOU, the following terms will have the meanings set forth below: 

“Administrative Costs” has the meaning given in Section 4.1(D). 

“Applicable Laws” means all federal, state and local constitutions, charters, acts, statutes, 
laws, ordinances, codes, rules, regulations, orders and Governmental Approvals, or other 
legislative or administrative action of any agency, department, authority, political subdivision or 
other instrumentality, or final decrees, judgments or orders of a court, in each case applicable to 
the Project, the Authority, the County, the Board, the Provider, the Landfill or the performance 
of any obligations under any Project Agreement. 
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 “Authorized Party Officials” are the signatories to this document or the Project 
Agreements.  Only authorized officials or their designated official can approve amendments or 
addendums to this MOU. 

“Authority Representative” means the Executive Director of the Authority, or any other 
person designated by the Executive Director as the Authority Representative hereunder. 

“Billing Period” means each calendar month during the Term of this MOU and the 
SPSA. 

“Billing Statement” has the meaning given in Section 4.2(A). 

“Board Representative” means the Superintendent of the Schools, or any other person 
designated by the Superintendent as the Board Representative hereunder. 

“Business Day” means a calendar day excluding Saturdays, Sundays and any other day 
that national banks located in the State of Maryland or the County offices are not open for 
business. 

“Construction Quality Assurance Agreement” means any agreement between the 
Authority and a contractor pursuant to which such contractor agrees to perform certain 
construction oversight or management services with respect to the Project. 

 “County License” has the meaning given in Section 2.1. 

“County Premises” has the meaning given in Section 2.1. 

 “County Representative” means the County’s Director of the Department of Public 
Works, or any other person designated by the County’s Director of Department of Public Works 
as the County Representative hereunder. 

“Effective Date” has the meaning given in the first paragraph of this MOU. 

“Force Majeure Event” means any act or event that prevents the affected Party from 
performing its obligations in accordance with a Project Agreement, if such act or event is beyond 
the reasonable control, and not the result of the fault or negligence, of the affected Party and 
such Party had been unable to overcome such act or event with the exercise of due diligence 
(including the expenditure of reasonable sums).  Subject to the foregoing conditions, “Force 
Majeure Event” shall include without limitation the following acts or events:  (i) natural 
phenomena, such as storms, hurricanes, floods, lightning, volcanic eruptions and earthquakes; 
(ii) a deleterious environmental condition that precludes the safe occupation of the County 
Premises, (iii) explosions or fires arising from lightning or other causes unrelated to the acts or 
omissions of the Party seeking to be excused from performance; (iv) acts of war or public 
disorders, civil disturbances, riots, insurrection, sabotage, epidemic, terrorist acts, or rebellion; 
(v) strikes or labor disputes (except strikes or labor disputes caused solely by employees of the 
Provider or as a result of such party’s failure to comply with a collective bargaining agreement); 
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(vi) action by a Governmental Authority, including a moratorium on any activities related to a 
Project Agreement; and (vii) the inability for one of the Parties, despite its reasonable efforts, to 
obtain, in a timely manner, any Governmental Approval necessary to enable the affected Party to 
fulfill its obligations in accordance with a Project Agreement, provided that the delay or non-
obtaining of such Governmental Approval is not attributable to the Party in question and that 
such Party has exercised its reasonable efforts to obtain such Permit.  A Force Majeure Event 
shall not be based on the economic hardship of either Party. 

 “Governmental Approvals” means all permits, clearances, licenses, authorizations, 
consents, filings, exemptions or approvals from or required by any Government Authority that 
are necessary for the performance of this MOU and any other Project Agreement, and the 
construction and operation of the Project. 

“Governmental Authority” means all national, federal, state, county, city, municipal, 
local or regional authorities, departments, bodies, commissions, corporations, branches, 
directories, agencies, ministries, courts, tribunals, judicial authorities, legislative bodies, 
administrative bodies, regulatory bodies, autonomous or quasi-autonomous entities or taxing 
authorities or any department, municipality or other political subdivision thereof. 

“Host Premises” means the right of way between the Landfill and the Host Site, and the 
area of the Host Site providing reasonable access to the electricity tie-in point and space in the 
mechanical control center at the Host Site for the placement of appropriate equipment for the 
Project and supplying electricity to the Host Site. 

“Landfill” means the real property owned by the County and located at 4361 New Cut 
Road, Ellicott City, MD 21043, along with the buildings and improvements located thereon. 

“MOU” means this Memorandum of Understanding for the New Cut Road Landfill Solar 
Project, as may be amended, modified or supplemented from time to time. 

“MOU Service Fee” has the meaning given in Section 4.1(B). 

 “Party” means any person or entity entering into a Project Agreement, sometimes 
collectively referred to as the Parties. 

 “Project Agreements” means the SPSA and all related agreements including this MOU, 
and all other agreements that the Authority, the Provider, the County and/or the Board enters into 
that is related to the Project, and all amendments, modifications or supplements to such 
agreements.  On the date of signing this MOU the Project Agreements are those agreements 
listed on Exhibit A. 

“Project Fee” has the meaning given in Section 4.1(C). 

“Solar Power and Services Agreement” (the “SPSA”) means that agreement to be entered 
into by the Authority and the Provider, including general conditions, special conditions and 
schedules, pursuant to which the Provider will sell, and the Authority will  purchase, electricity 
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generated by the Project, as such agreement may be amended, modified or supplemented from 
time to time.  The SPSA is attached hereto as Exhibit B. 

“Term” means for this MOU the period of time commencing on the Effective Date of the 
MOU and continuing through the date of the termination of the MOU as provided for in Article 
VII of this MOU. 

SECTION 1.2  RULES OF INTERPRETATION. 

(A) Entire Agreement.  This MOU contains the entire agreement between the parties 
hereto with respect to the transactions contemplated by this MOU and, except as expressly 
provided otherwise herein, nothing in this MOU is intended to confer on any person other than 
the parties hereto and their respective permitted successors and assigns hereunder any rights or 
remedies under or by reason of this MOU.  

(B) Severability.  If any clause, provision, subsection, Section or Article of this MOU 
is ruled invalid by any court having jurisdiction over the Parties or the Project, then the parties 
will, in good faith, promptly meet and negotiate a mutually acceptable substitute clause, 
provision, subsection, Section or Article which must, to the greatest extent legally permissible, 
effect the original intent of the parties herein.  The invalidity of such clause, provision, 
subsection, Section or Article shall not affect any of the remaining provisions hereof, and this 
MOU will be construed and enforced as if such invalid portion did not exist.  

(C) References.  All references to designated “Articles,” “Sections,” and other 
subsections are to the designated Articles, Sections, and other subsections of this MOU. 

(D) Captions.  The table of contents and the headings or captions used in this MOU 
are for convenience of reference only and do not define, limit or describe any of the provisions 
of this MOU or the scope or intent hereof. 

ARTICLE II 
PROJECT and SOLAR SERVICES PAYMENT OBLIGATIONS and AUTHORITY 

DUTIES 

SECTION 2.1  SPSA and County License.  The Parties acknowledge and agree 
that: 

(A) The County owns the Landfill, the Board owns the Host Site, and the Provider or 
its financing parties will own the Project and all “Environmental Attributes” and “Solar 
Incentives” as defined in the SPSA. The County and the Board disclaim any right to Solar 
Incentives or Environmental Attributes, as such terms are defined in the SPSA, based upon the 
installation of the Project at the Landfill, and will execute any document or agreement 
reasonably necessary to affirm such disclaimer. 

(B) The County will grant a license to the Authority for a portion of the Landfill (the 
“County Premises”) to be used for the development and operation of the Project pursuant to the 
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terms, covenants and conditions set forth in detail in the “License Agreement for a Term of 
Years” (the “County License”), of even date herewith.  The County License may be assignable to 
the Provider pursuant to the terms and conditions thereof.  The County License is attached hereto 
as Exhibit C.  

(C) The Authority and Provider will enter into (i) the SPSA pursuant to which the 
Provider will complete, operate, and maintain and own and control the Project, and (ii) an 
assignment of the County License pursuant to which the Provider assumes all obligations and 
liabilities of the Authority under the License.  The Parties have reviewed the SPSA and the 
License and approved the terms therein.  

(D) The County will perform any act or meet any requirement imposed on the 
Authority pursuant to the SPSA which the Authority cannot reasonably perform without the 
reasonable assistance or action of the County, or which must be performed by the County as the 
owner of the Landfill or for any other reason. 

(E) The Authority will administer the SPSA and manage the Project for the County 
for the term of the SPSA.  The Authority’s obligations as project manager hereunder will include 
overall Project coordination and oversight pursuant to this MOU and the SPSA. 

SECTION 2.2  Electricity Production and Payment Obligations.   

(A) Pursuant to the terms of the SPSA, the Host Site will receive “Solar Services” 
(defined in the SPSA) from the Project and the Board will pay, on a monthly basis, for the Solar 
Services delivered monthly, up to the amount of 100% of the Host Site’s electricity needs for the 
Fiscal Year (July 1 – June 30).  For a Fiscal Year, the Board’s obligation under this MOU for the 
total aggregate annual amount (the “Total Annual Amount”) to have been paid for electricity for 
the Host Site  shall equal the lesser amount of either (i) the monthly “Solar Services Payments” 
charged by the Provider under the SPSA for the Fiscal Year multiplied by twelve (12) (the 
“Aggregate Solar Services Payment”, or (ii) the  contract rate charged, or that would be charged, 
to the Board by “BRCPC” (the Baltimore Regional Cooperative Purchasing Committee) or the 
Board’s electrical provider on a monthly basis (“Board Rate”) multiplied by 12 (the “Aggregate 
Board Rate”).  To verify the Board Rate, the Board will supply, or cause to be supplied, a 
monthly summary of the applicable monthly rate to the Authority.  The Board Rate will be 
tracked and used in the year-end accounting of payments or reimbursements due and owing for 
the Solar Services Payment, if any. 

(B) The Authority shall cause the Provider to issue a monthly invoice to the Board, 
the County and the Authority, in accordance with Section 6.2 of the SPSA.  The Board shall 
review the invoice and pay the Solar Services Payment within thirty (30) days from the date of 
receipt. 

(C) From the date of the first Solar Services Payment, the Authority will provide 
quarterly reports to the Board and the County providing a comparison of the amount of the 
Aggregate Solar Services Payment incurred and paid to date to the amount of the Aggregate 
Board Rate that would have been paid to date.  The last quarterly report will be sent to the Board 
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and the County within sixty (60) days following the end of each Fiscal Year, including Fiscal 
Year 2011.  For the last quarterly statement, the Authority shall provide to the Board and the 
County an “Annual Accounting Statement” compiling all quarterly reports and itemizing the 
Total Annual Amount to have been paid by the Board under this MOU and a reconciliation of 
such amount with the Aggregate Solar Services Payment paid by the Board pursuant to the 
Billing Statements (defined below).  The Board and County will review the Annual Accounting 
Statement and provide approval thereof or comments and/or questions pertaining to the 
information therein.  In the event that the Aggregate Solar Services Payment paid by the Board 
was greater than the Aggregate Board Rate, then the County will reimburse said difference to the 
Board within thirty (30) days of receipt of the Annual Accounting Statement, unless the County 
promptly disputes the purported difference owed.  If there is a dispute, then the County, Board 
and Authority will follow the dispute resolution set forth in Article IX herein. 

In the Event that the Aggregate Solar Services Payment paid was less than the Aggregate 
Board Rate, then the County shall have no obligation under this Section 2.2 (C). 

(D) Notwithstanding anything to the contrary contained herein, if the Board’s energy 
needs in its Fiscal Year are less than the “Estimated Annual Production” of the Solar Power 
Services (as defined in the SPSA), then the Board nonetheless will pay for all Solar Power 
Services delivered to the Host Site up to the amount of Solar Services Payment that would be 
due for the consumption of the Estimated Annual Production.  If the Board’s Aggregate Solar 
Services Payment is greater due to the Board’s obligation under this Section 2.(D), the 
differential shall be shown in the Annual Accounting Statement and the County will reimburse 
said difference to the Board within thirty (30) days of receipt of the Annual Accounting 
Statement, unless the County promptly disputes the purported difference owed.  If there is a 
dispute, then the County, Board and Authority will follow the dispute resolution set forth in 
Article IX herein. 

If the Board’s energy needs exceed the Estimated Annual Production, the Board may 
either purchase Solar Power Services produced above the Estimated Annual Production or 
purchase its additional electricity through a separate contract.  The Provider will not be 
responsible for any electricity requirement of the Host Site that exceeds the actual Solar Power 
Services produced. 

If the Board’s energy needs in the Fiscal Year equal or exceed the Estimated Annual 
Production, then the County shall not be liable for any Solar Services Payment, other than what 
might be provided for in Section 2.(C) above. 

 SECTION 2.3  Limitation of Authority Payment Obligations.  The liability 
of the Authority for any monetary payments with respect to the Solar Services provided to the 
Host Site is limited to the amount of payment that the Authority receives from the Board and the 
County, if applicable.  Any amount not received by the Authority is not payable from the general 
funds of the Authority and the incurrence or nonperformance of such obligations or payments 
will not constitute or create a legal or equitable pledge of, or lien or encumbrance upon or claim 
against, any of the assets or property of the Authority or of its income, receipts or revenues. 
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SECTION 2.4  Authority Contract Administration Duties.  In addition to the 
duties and obligations of the Authority set forth in other Sections of this Article II and other 
Articles of this MOU, the Authority shall administer the Project Agreements and the SunBurst 
Grant for the County, including without limitation providing timely notices and performing 
related tasks under the Project Agreements and the SunBurst Grant as may be reasonably 
requested by the County (collectively the “Contract Administration”).  The Contract 
Administration shall be billed at the flat fees set forth in Schedule II attached hereto and made a 
part hereof.    

The Authority shall coordinate with the County in the event that the County elects to retain the 
services of a third party consultant to perform work related to the Project.  The Authority shall 
prepare, or cause to be prepared, and the County will provide timely response thereto, proposals 
for work, summary reports and invoices for said work.  At no time shall the Authority enter into 
a contract with a third party consultant, or issue payment to said third party consultant, without 
the (i) written approval of the County, and (ii) written direction of the County as to payment of 
costs (for example, a County Purchase Order), with the exception of the Administrative Costs 
outlined in Schedule II herein. 

ARTICLE III 
USE OF BOARD PROPERTY 

SECTION 3.1  GRANT OF HOST LICENSE 

(A) The Board hereby grants the Authority and the Provider the privilege, license and 
right (the “Host License”) to access and use the Host Premises in accordance with the terms of 
this MOU, including rights of ingress and egress, in any way necessary to carry out the Authority 
and Provider’s purposes under the applicable Project Agreement.  The Host Premises include the 
buildings, structures and other improvements located at the Host Site and the real property at the 
Host Site.  The Host License is part of the Grant of Electrical Line Easement and attached to this 
MOU as Exhibit D. 

(B) The Authority covenants and agrees that it will cause the Provider to (1) use the 
Host Premises only for the purposes described in this MOU and the SPSA, (2) perform its 
obligations with respect to the Project, in accordance with Applicable Laws, and (3) not 
undertake any alteration, change or improvement to the Host Premises not set forth in this MOU 
and the SPSA, without the prior approval of the Board Representative.  

(C) Upon the termination or expiration of all Project Agreements, the Host License 
will terminate, except to the extent that the Host License is necessary pursuant to the terms of 
such termination, e.g., if the County purchases the Project with the intent to continue supplying 
electricity to the Host Site. 

SECTION 3.2  BOARD COVENANT FOR BENEFIT OF AUTHORITY.  The 
Board agrees and covenants that so long as this MOU is in effect: 

NewCut Solar MOU 
06.22.10 v9 ‐ Final  Page 8 
 



 

(A) Any use, alteration or modification of the Host Premises will be coordinated with 
the Authority and, unless otherwise mutually agreed by the Authority and the Board, must not 
materially and adversely affect (1) the Authority’s ability to perform its obligations under this 
MOU or the Project Agreements, or (2) any Party’s ability to perform its obligations under the 
Project Agreements. 

(B) The Authority and the Provider are entitled to exercise its rights with respect to 
the Host License and the Host Premises, without undue interference or interruption and the 
Board accordingly agrees (1) not to take any action (or fail to take any action) which would 
adversely affect the Authority’s or the Provider’s ability to enjoy the rights and benefits 
conferred upon the Authority or the Provider, or to undertake its obligations in connection with 
the Project and the Host Premises, and (2) to cooperate with the Authority and the Provider with 
respect to all matters affecting such enjoyment; provided, however, that this Section 3.2 will not 
be construed to exempt the Authority or the Provider from compliance with Applicable Laws or 
to preclude the Board from enforcing Applicable Laws.  

(C) The Board will provide the Parties with information regarding the Project or the 
Host License, review and comment on documents or other materials and provide other 
reasonable assistance to the Parties, in each case, as required under the Project Agreements or as 
may be reasonably requested by the Authority from time-to-time, including, without limitation, 
providing information regarding electricity costs for the Project. 

(D) The Board disclaims any right to Solar Incentives or Environmental Attributes, as 
such terms are defined in the SPSA, based upon the receipt of electricity from the Project, and 
will execute any document or agreement reasonably necessary to affirm such disclaimer.  To this 
end, the Board, as Host, specifically and irrevocably, for the life of this MOU, assigns all rights 
to any Solar Incentives or Environmental Attributes, as such terms are defined in the SPSA, to 
the Authority. 

(E) The Board will perform any act or meet any requirement imposed on the 
Authority pursuant to the SPSA which the Authority cannot reasonably perform without the 
assistance or action of the Board or which must be performed by the Board as the owner of the 
Host Site and Host Premises.  Examples of such acts include, without limitation, (i) the Board 
providing reasonable access to the Host Premises for inspections, planning and work related to 
the Project, or (2) the Board meeting with the Authority and its contractor(s) to address data 
needs related to the Project. 
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ARTICLE IV 
MOU SERVICE FEE AND PAYMENTS 

SECTION 4.1  MOU SERVICE FEE.  

(A) Payment of MOU Service Fee.  In consideration for the Authority’s obligations 
hereunder and under the SPSA and any other Project Agreements, the County will pay the 
Authority the MOU Service Fee in accordance with the terms of this Section 4.1.   

(B) Calculation of MOU Service Fee.  The “MOU Service Fee” (sometimes referred 
to herein as the “MSF”) will be an amount equal to the Authority’s net costs arising from the 
Project, determined in accordance with the following formula: 

MSF = PF + AC 

Where: 

MSF= MOU Service Fee 

PF = Project Fee (defined below) 

AC = Administrative Costs (defined below) 

Each component of the MOU Service Fee must be computed in accordance with this 
Section 4.1 and may be adjusted from time to time as provided in this MOU.   

 (C) Project Fee.  The “Project Fee” is an amount equal to any amounts required to be 
paid by the Authority to the Provider under the Project Agreements, including, but not limited to, 
any fees, any termination damages, and other amounts payable thereunder.  The County shall pay 
the Project Fee (on behalf of the Authority) directly to the Provider under the applicable Project 
Agreement. 

 (D) Administrative Costs.  “Administrative Costs” is an amount equal to all 
reasonable administrative costs of the Authority attributable to the administration and 
enforcement by the Authority of its or the County’s obligations under this MOU.  The 
Administrative Costs include, but are not limited to, the following: reasonable accounting, legal, 
engineering and other professional fees.  The engineering fees include the fees of any engineer 
required to be retained by the Authority pursuant to the SPSA or this MOU.  With the exception 
of contractors and consultants that the Authority retains and pays to perform services under this 
MOU or any Project Agreement, the Administrative Costs shall not include: (i) the salary or 
fringe benefits or other compensation paid to the Authority’s employees or personnel, (ii) the 
Authority’s out of pocket costs for the travel of Authority staff to the County’s facilities, or (iii) 
the costs of operating the Authority’s office, such as rent, phones, internet, photocopying and 
other general office and overhead costs in accordance with the terms and provisions of Schedule 
II attached hereto and made a part hereof. Grant funding received by the Authority on behalf of 
this Project, except for the Project SunBurst Grant administered by the Maryland Energy 

NewCut Solar MOU 
06.22.10 v9 ‐ Final  Page 10 
 



 

Administration, will be applied to the MOU Service Fee, unless restricted by the terms of the 
grant.  The SunBurst Grant, if and when received, will be factored into the Solar Services 
Payment for a reduction of said payments for the benefit of the County and the Board, in 
accordance with the terms and provisions of Schedule III attached hereto and made a part hereof. 

SECTION 4.2  BILLING OF THE MOU SERVICE FEE.  

(A) Billing Statements.  The Authority will render an invoice statement (a “Billing 
Statement”) to the County within twenty-one (21) days after receipt of invoices for services 
related to the Project.  The Billing Statement must set forth the MOU Service Fee and any other 
amounts due under this MOU.  The County must pay the MOU Service Fee and any other 
amounts due to the Authority within twenty (20) days of the date that the County receives the 
Billing Statement, provided that if the last day of such 20-day period is not a Business Day, 
payment must be made on the next succeeding Business Day.   

 (B) Estimates and Adjustments.  If an item in the Billing Statement is mutually agreed 
by the County Representative and the Authority Representative to be in error, the Billing 
Statement may be corrected prior to the payment due date for such Billing Statement.  If an item 
is mutually agreed by the County Representative and the Authority Representative to be in error 
after such time, an adjustment will be made on the Billing Statement for the Billing Period 
immediately after the item is accurately determined. 

SECTION 4.3  COUNTY’S PAYMENT OBLIGATIONS.    

(A) County’s Obligation to Pay the MOU Service Fee.  The County, in good faith, 
will take all such action as may be necessary to provide for the timely payment of the MOU 
Service Fee and all other amounts due hereunder.  Notwithstanding anything to the contrary 
contained herein, all obligations of the County pursuant to this MOU shall not constitute a 
general obligation of the County and that County funds are subject to appropriation, provided, 
however, that the County shall act in good faith to secure appropriations sufficient to meet its 
obligations hereunder for the term of the SPSA.   Further, the incurrence or nonperformance of 
such obligations or non-payments shall not constitute or create a legal or equitable pledge of, or 
lien or encumbrance upon or claim against, any of the assets or property of the County or of its 
income, receipts or revenues.   

(B) Disputes.  If the County disputes any amount billed by or on behalf of the 
Authority in any Billing Statement and such disputed amount is owed by the Authority under a 
Project Agreement, the County will provide the Authority with written objection indicating the 
amount that is being disputed and providing all reasons then known to the County for its 
objection to or disagreement with such amount.  Either party may pursue resolution of the 
dispute pursuant to Article IX. 
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ARTICLE V 
FORCE MAJEURE EVENT 

SECTION 5.1  FORCE MAJEURE EVENT. 

(A) General.  Each party hereto will be excused for its failure to perform in 
accordance with this MOU when there is a Force Majeure Event.  Any date by which an 
obligation under this MOU must be performed will be extended to a date reasonably necessary 
(as determined by the mutual agreement of the Parties) to allow for the delay in performance 
caused by the Force Majeure Event.  Each Party must seek diligently and in good faith to 
overcome or terminate, if possible, the Force Majeure Event. 

(B) Notice.  Promptly after becoming aware of the Force Majeure Event, the 
Authority, the County, or the Board, as the case may be, must give the Parties’ respective 
representatives, identified in this MOU, notice of the Force Majeure Event, its cause (to the 
extent known) and expected duration. 

ARTICLE VI 
PROJECT AGREEMENTS; INSPECTIONS 

SECTION 6.1  PROJECT AGREEMENTS. 

(A) Approval of County Representative Required Prior to Amendment of SPSA.  The 
Authority must not execute an amendment to the SPSA or any other Project Agreements without 
the prior approval of the County Representative, which approval must not be unreasonably 
withheld, delayed or conditioned.  

(B) Performance by Authority.  The Authority covenants to diligently and in a timely 
manner perform all of its obligations under the Project Agreements. 

(C) Enforcement by Authority.  The Authority covenants to diligently enforce and 
administer all Project Agreements. 

(D) Dispute Resolution Notices.  In the event that any Party asserts any dispute 
pursuant to a Project Agreement, the Party must notify all Parties and the Authority must 
promptly confirm that the County has received notice thereof. 

(E) Termination or Amendment to MOU.  The Authority, the County, or the Board, 
shall not (except as contemplated by Section 7.4) terminate, amend, or waive any rights under 
the MOU in any manner that that could reasonably be expected to have a material adverse effect 
on any of the Parties, including the Provider, without the prior written consent of the all Parties.  
Any termination, amendment or rights to this MOU can only be approved by the authorized 
representatives.   
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SECTION 6.2  TERMINATION OF SPSA; PURCHASE RIGHT. 

(A) County Right to Require Authority to Terminate SPSA for Convenience.  The 
County may direct the Authority to exercise its rights under the SPSA to terminate such SPSA 
for convenience pursuant to the applicable provisions thereof by providing the Authority with 
adequate notice and providing payment of amounts payable in connection with such termination 
pursuant to such SPSA.  

 (B) Abandonment of Project.  In the event the County requires the Authority to 
terminate the SPSA for convenience pursuant to the applicable provisions thereof, unless the 
County and the Authority mutually agree otherwise, the County must exercise its rights to 
terminate this MOU for convenience pursuant to Section 7.4. 

(C) Purchase Option.  The County may direct the Authority to exercise its rights 
under the SPSA to purchase the Project pursuant to the applicable provisions thereof by 
providing the Authority with adequate notice and evidence that the County has the approval and 
appropriation for the Option Price as set forth in the SPSA.  

SECTION 6.3  COUNTY RIGHTS OF INSPECTION.  

(A) The County and its agents have the right to enter and inspect the Project at any 
time; provided, however, that such entry and inspection must be consistent with the provisions of 
the SPSA, the County License and any other Project Agreements. 

(B) The County and its agents may inspect the books and records of the Authority 
relating to this MOU or any Project Agreement during normal business hours and upon 
reasonable prior notice. 

ARTICLE VII 
BREACH, ENFORCEMENT AND TERMINATION 

SECTION 7.1  BREACH.  

(A) The Parties agree that in the event a Party breaches any obligation under this 
MOU or any representation made by a Party hereunder is untrue in any material respect, the non-
breaching Parties will have the right to take any action at law or in equity (including actions for 
injunctive relief, mandamus and specific performance) it may have to enforce the payment of 
any amounts due or the performance of any obligations to be performed hereunder or under the 
Project Agreements.  No Party will have the right to terminate this MOU except as provided in 
this Article VII. 

(B) No Special, Consequential or Indirect Damages.  In no event, whether based upon 
contract, tort or otherwise, arising out of the performance or non-performance by a Party or any 
of their respective obligations under this MOU, will the Party be liable or obligated in any 
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manner to pay special, consequential or indirect damages, or any other amount, except as 
specifically provided in this MOU or another Project Agreement. 

SECTION 7.2  TERMINATION FOR DEFAULT.  

(A) By Authority.  The Authority will have no right to terminate this MOU for any 
reason whatsoever, unless one or more of the following default events has occurred and the 
Authority has complied with Section 6.1(E): 

 1. If a default by the County is made in the payment of all or any portion of 
the MOU Service Fee or any other amount due hereunder and such default continues for a period 
of twenty (20) Business Days after receipt of written notice thereof. 

2. If a default is made by a Party in the performance or observance of any 
covenant, agreement or condition on its part provided in this MOU (other than a default 
described in clause (1) above), and such default continues for a period of thirty (30) days after 
written notice thereof is given to the defaulting Party, with simultaneous notice given to all non-
defaulting Parties, provided that if such default is capable of being remedied but cannot be 
remedied within such thirty (30) day period it will not constitute a basis for termination 
hereunder if corrective action is instituted by the defaulting Party within such period and 
diligently pursued until the default is remedied. 

3. If the County files a petition or otherwise seeks relief under any federal or 
state bankruptcy or similar law. 

(B) By County.  The County will have no right to terminate this MOU for any reason 
whatsoever except as otherwise provided in Section 7.4, or unless one or more of the following 
events has occurred: 

1. If a default is made by a Party in the performance or observance of any 
covenant, agreement or condition on its part provided in this MOU, and such default continues 
for a period of thirty (30) days after written notice is given to the defaulting Party, with 
simultaneous notice given to all non-defaulting Parties, provided that if such default is capable of 
being remedied but cannot be remedied within such thirty (30) day period it will not constitute a 
basis for termination hereunder if corrective action is instituted by the defaulting Party within 
such period and diligently pursued until the default is remedied. 

2. If a Party files a petition or otherwise seeks relief under any federal or 
state bankruptcy or other similar law. 

(C) Accounting and Examination of Records After Default.  The Parties covenant that 
if a default has occurred under this MOU and related Project Agreements and is not remedied, 
the books of records and accounts of the defaulting Party related to this MOU and the Project 
Agreements will at all times, subject to the Maryland Public Information Act if applicable, be 
made available for the inspection of the non-defaulting Parties and their respective agents and 
attorneys during normal business hours and upon reasonable prior notice. 
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(D) Proceedings Upon a Default.  If a default occurs under this MOU or the Project 
Agreements and has not been remedied, then and in every such case, the non-defaulting Parties 
may proceed to protect and enforce their rights under this MOU by pursuing all available 
remedies at law or in equity, whether for the specific performance or in aid of the execution of 
any power, or for an accounting against the defaulting Party. 

(E) Remedies Not Exclusive.  No remedy by the terms of this MOU conferred upon 
or reserved to the non-defaulting Parties is intended to be exclusive of any other remedy, but 
each and every such remedy will be cumulative and will be in addition to every other remedy 
given under this MOU or provided at law or in equity or by statute. 

SECTION 7.3  WAIVER.  Unless otherwise specifically provided by the terms of 
this MOU, no delay or failure to exercise a right resulting from any breach of this MOU will 
impair such right or will be construed to be a waiver thereof, but such right may be exercised 
from time to time and as often as may be deemed expedient.  Any waiver must be in writing and 
signed by the party granting such waiver.  If any covenant or agreement contained in this MOU 
is breached by any party and thereafter waived by any other party, such waiver will be limited to 
the particular breach so waived and will not be deemed to waive any other breach under this 
MOU. 

SECTION 7.4  TERMINATION FOR CONVENIENCE OR AT END OF TERM.  

(A) County Termination for Convenience.  Notwithstanding any other provision of 
this MOU to the contrary, the County may terminate its obligations under this MOU for 
convenience at any time by (1) giving the Parties at least sixty (60) days written notice of such 
termination or within the timeframe, if any, which corresponds to such a notice period under the 
SPSA, and (2) paying the termination costs described in Section 7.4(C). 

(B) Board Termination for Convenience.  Notwithstanding any other provision of this 
MOU to the contrary, if the County has terminated this MOU, the Board also shall terminate its 
obligations under this MOU for convenience and upon termination pay all costs incurred up to 
the date of termination, including without limitation the Solar Services Payment. 

(C) Termination Costs.  Upon the expiration or termination of this MOU for 
convenience (1) the County will either (a) enter into valid and binding agreements whereby the 
County irrevocably assumes all of the rights, duties, liabilities and obligations of the Authority 
under the Project Agreements, or (b) assist the Authority in terminating the Project Agreements, 
at the County’s expense, and without any cost, liability or expense to the Authority, unless the 
Authority is in default under this MOU or any of the Project Agreements; and (2) the County 
must pay to the Authority an amount equal to the sum of the following costs, provided the 
County has not previously paid, or made arrangements satisfactory to the Authority for the 
payment of such costs: 

(a) All costs and liabilities incurred by the Authority and associated with settling and 
paying the Early Termination Fee or the Option Price under the SPSA. 
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(b) All reasonable and necessary costs incurred by the Authority for any accounting, 
clerical or other expenses reasonably necessary for the preparation of termination 
or settlement documents and supporting data. 

(c) Any payments or other charges due and payable by the Authority under the SPSA 
and any other Project Agreements that are incurred or payable as a result of the 
termination of this MOU.   

SECTION 7.5  SURVIVAL OF CERTAIN RIGHTS AND OBLIGATIONS.  In 
order that the Parties may fully exercise their rights and perform their obligations under this 
MOU, any provisions of this MOU that are required to ensure such exercise or performance will 
survive the termination or expiration of this MOU.  No termination of this MOU limits or 
otherwise affects the rights and obligations of any Party that have accrued before the date of such 
termination. 

ARTICLE VIII 
REPRESENTATIONS AND WARRANTIES 

SECTION 8.1  REPRESENTATIONS AND WARRANTIES OF THE 
AUTHORITY.  The Authority hereby makes the following respective representations and 
warranties, as of the date of execution and delivery of this MOU, to and for the benefit of the 
Parties: 

(A) The Authority is a body politic and corporate validly existing under the 
Constitution and laws of the State of Maryland, with full legal right, power and authority to enter 
into and perform its obligations under this MOU. 

(B) The Authority has duly authorized the execution and delivery of this MOU and 
this MOU has been duly executed and delivered by the Authority and constitutes a legal, valid 
and binding obligation of the Authority, enforceable against the Authority in accordance with its 
terms. 

(C) Neither the execution or delivery by the Authority of this MOU, nor the 
performance of the Authority’s obligations in connection with the transactions contemplated 
hereby nor the Authority’s fulfillment of the terms or conditions of this MOU conflicts with, 
violates, or results in a breach of any Applicable Laws or any term or condition of any judgment 
or decree, or any agreement or instrument, to which the Authority is a party or by which the 
Authority or any of its properties or assets are bound, or constitutes a default thereunder. 

(D) No approval, authorization, order or consent of, or declaration, registration or 
filing with, any Governmental Authority is required for the valid execution and delivery by the 
Authority of this MOU except those that have been duly obtained or made. 

(E) There is no action, suit or proceeding, at law or in equity, before or by any 
Governmental Authority, pending or, to the best of the Authority’s knowledge, threatened, 
against the Authority, wherein an unfavorable decision, ruling or finding would materially 
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adversely affect the performance of its obligations hereunder or in connection with the other 
transactions contemplated hereby or which, in any way, would adversely affect the validity or 
enforceability of this MOU or any agreement or instrument entered into by the Authority in 
connection with the transactions contemplated hereby. 

SECTION 8.2   REPRESENTATIONS AND WARRANTIES OF THE COUNTY.  
The County hereby makes the following representations and warranties to and for the benefit of 
the Parties: 

(A)  The County is a political subdivision of the State of Maryland duly organized and 
validly existing under the Constitution and laws of the State of Maryland, with full legal right, 
power and authority to enter into and perform its obligations under this MOU. 

(B) The County has duly authorized the execution of this MOU and this MOU has 
been duly and validly executed and delivered by the County and constitutes a legal, valid and 
binding obligation of the County, enforceable against the County in accordance with its terms. 

(C) Neither the execution or delivery by the County of this MOU, nor the 
performance by the County of its obligations in connection with the transactions contemplated 
hereby, or the fulfillment by the County of the terms or conditions of this MOU conflicts with, 
violates or results in a breach of any Applicable Laws or any term or condition of any judgment 
or decree, or any agreement or instrument, to which the County is a party or by which the 
County or any of its properties or assets are bound, or constitutes a default thereunder. 

(D) No approval, authorization, order or consent of, or declaration, registration or 
filing with, any Governmental Authority is required for the valid execution and delivery of this 
MOU by the County, except such as have been duly obtained or made. 

(E) There is no action, suit or proceeding, at law or in equity, before or by any 
Governmental Authority, pending or, to the best of the County’s knowledge, threatened, against 
the County, wherein an unfavorable decision, ruling or finding would materially adversely affect 
the performance by the County of its obligations hereunder or in connection with the transactions 
contemplated hereby, or which, in any way, would adversely affect the validity or enforceability 
of this MOU, or any other agreement or instrument entered into by the County in connection 
with the transactions contemplated hereby. 

(F)  The County’s Director of the Department of Public Works will issue a notice to 
proceed to the Authority upon the full execution of this MOU and the Project Agreements. 

SECTION 8.3  REPRESENTATIONS AND WARRANTIES OF THE BOARD.   

The Board hereby makes the following representations and warranties to and for the 
benefit of the Authority: 
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(A)  The Board is a body corporate and politic of the State of Maryland duly organized 
and validly existing under the Constitution and laws of the State of Maryland, with full legal 
right, power and authority to enter into and perform its obligations under this MOU. 

(B) The Board has duly authorized the execution of this MOU and this MOU has 
been duly and validly executed and delivered by the Board and constitutes a legal, valid and 
binding special obligation of the Board, enforceable against the Board in accordance with its 
terms. 

(C) Neither the execution or delivery by the Board of this MOU, nor the performance 
by the Board of its obligations in connection with the transactions contemplated hereby, or the 
fulfillment by the Board of the terms or conditions of this MOU conflicts with, violates or results 
in a breach of any Applicable Laws or any term or condition of any judgment or decree, or any 
agreement or instrument, to which the Board is a party or by which the Board or any of its 
properties or assets are bound, or constitutes a default thereunder. 

(D) No approval, authorization, order or consent of, or declaration, registration or 
filing with, any Governmental Authority is required for the valid execution and delivery of this 
MOU by the Board, except such as have been duly obtained or made. 

(E) There is no action, suit or proceeding, at law or in equity, before or by any 
Governmental Authority, pending or, to the best of the Board’s knowledge, threatened, against 
the Board, wherein an unfavorable decision, ruling or finding would materially adversely affect 
the performance by the Board of its obligations hereunder or in connection with the transactions 
contemplated hereby, or which, in any way, would adversely affect the validity or enforceability 
of this MOU, or any other agreement or instrument entered into by the Board in connection with 
the transactions contemplated hereby. 

(F)  The Board’s Superintendent, acting on the approval of the Board, will issue a 
notice to proceed to the Authority upon the full execution of this MOU and the Project 
Agreements. 

SECTION 8.4  NO FULL FAITH AND CREDIT.    All parties acknowledge and 
confirm that all obligations of the County pursuant to this MOU shall not constitute a general 
obligation of the County and and that County funds are subject to appropriation.   Further, the 
incurrence or nonperformance of such obligations or non-payment shall not constitute or create a 
legal or equitable pledge of, or lien or encumbrance upon or claim against, any of the assets or 
property of the County or of its income, receipts or revenues.  Notwithstanding the forgoing, 
County shall act in good faith to secure appropriations sufficient to meet its obligations 
hereunder for the term of the SPSA.   

ARTICLE IX 
DISPUTE RESOLUTION 

SECTION 9.1  DISPUTE RESOLUTION PROCEDURE.   The Parties shall in 
good faith attempt to resolve any dispute or matter in controversy under this MOU.  All disputes 
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under this MOU, if not resolved by the Parties, shall be resolved by courts of competent 
jurisdiction in Howard County, Maryland. 

ARTICLE X 
MISCELLANEOUS 

SECTION 10.1   ASSIGNMENT.  This MOU is not assignable, unless otherwise 
agreed to by all Parties. 

SECTION 10.2   NOTICES.   All notices, designations, consents, approvals, and 
other communications required, permitted or otherwise delivered under this MOU must be in 
writing and may be facsimiled or delivered by hand or mailed by first class registered or certified 
mail, return receipt requested, postage prepaid, or dispatched by next day delivery service and in 
any case must be addressed as follows: 

If to the County:  
Howard County Department of Public Works 
The George Howard Building 
3430 Court House Drive 
Ellicott City, MD 21043 
Attention: Director 
 

If to the Authority:  

Northeast Maryland Waste Disposal Authority 
Tower II – Suite 402 
100 South Charles Street 
Baltimore, MD 21201 
Attention: Executive Director 

If to the Board:  
    Office of the Superintendent of Schools 

 10910 Route 108 
 Ellicott City, Maryland  21042 
 Attention:  Executive Director, Facilities 
  
If to the Provider: 

    Sun Edison LLC 
    12500 Baltimore Ave. 
    Beltsville, MD 20815 
    Attn: CEO 

 With copy to General Counsel 
 Re: NMWDA – Howard County SPSA 
                                     

Changes in the respective addresses to which communication may be directed may be made from 
time to time by any Party hereto upon notice to the other Parties.  Any such communications 
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given in accordance with this Section 10.2 will be deemed to have been given five (5) Business 
Days after the date of mailing and communications given by any other means will be deemed to 
have been given when delivered. 

SECTION 10.3   ENTIRE AND COMPLETE AGREEMENT.  This MOU 
constitute the entire and complete agreement of the Parties hereto with respect to the subject 
matter and supersede all prior or contemporaneous understandings, arrangements, commitments 
and representations with respect to the subject matter hereof, except that the Authority and the 
respective Parties are additionally bound by the terms of the County License and the Host Site 
License. 

SECTION 10.4   BINDING EFFECT.  This MOU binds and inures to the benefit of 
the Parties to this MOU and any successor or permitted assignee acquiring an interest hereunder. 

SECTION 10.5   FURTHER ASSURANCES.  Each Party shall execute and deliver 
any instruments and perform any acts that may be necessary and reasonably requested by the 
other party in order to give full effect to this MOU. 

SECTION 10.6   APPLICABLE LAW; VENUE.  The laws of the State of Maryland 
govern the validity, interpretation, construction and performance of this MOU.  The venue and 
jurisdiction for any action, suit or proceeding arising out of this MOU or any transaction 
contemplated hereby will in the court of competent jurisdiction in Howard County, Maryland. 

SECTION 10.7   COUNTERPARTS.  This MOU may be executed in counterparts, 
each of which must be deemed an original, and all of which when executed and delivered 
together constitute one and the same instrument. 

SECTION 10.8   AMENDMENT OR WAIVER. This MOU may be changed, 
modified, amended or waived only by a written instrument signed by the Authority, County and 
the Board. 

SECTION 10.9  RELATIONSHIP OF THE PARTIES.  Nothing in this MOU shall 
be deemed to either (i) appoint or authorize a Party as a partner, agent or legal representative of 
any other Party or to create any fiduciary relationship between the Parties, or (ii) create a 
partnership or joint venture between the Parties. 

SECTION 10.10  NO PERSONAL LIABILITY.  The execution and delivery of this 
MOU by the Authority, the County and the Board must not impose any personal liability on the 
members, officers, employees or agents of the Authority, the County, and/or the Board.  No 
recourse will be had by a party to this MOU for any claims based on this MOU against any 
member, officer, employee or other agent of the other party to this MOU in his or her individual 
capacity, all such liability, if any, being expressly waived by the Authority, the County,  and the 
Board by the execution of this MOU. 

SECTION 10.11  PROVIDER’S RIGHTS AS THIRD-PARTY BENEFICIARY.  
The Provider has explained to the Parties the Provider’s financing structure and liability for the 
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Project and the ramifications for non-payment of the Solar Services Payment and “Early 
Termination” as defined under the SPSA.  In consideration of the risk posed to the Provider by a 
default or Early Termination under the SPSA or this MOU by the Authority, the County or the 
Board, the Provider shall be deemed a third-party beneficiary of the terms, covenants and 
conditions in this MOU that may reasonably be inferred as necessary or appropriate in order for 
the Provider to receive payment in accordance with the terms and conditions of the SPSA and 
pursuant to this MOU.  Furthermore, a breach under this MOU by one of the Parties shall not 
effect any Party’s obligation to make payments under the SPSA, if such payments are rightfully 
due under the terms and conditions of the SPSA.  Each Party to this MOU hereby consents to the 
collateral assignment by Provider of its rights hereunder to its financing party in connection with 
the Project. 

SECTION 10.12 EXHIBITS AND SCHEDULES.  All exhibits and schedules 
attached to this MOU are incorporated herein and made a part hereof. 

 

[Signatures follow on the next page.] 
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This Memorandum of Understanding is signed this ____ day of __________________, 2010. 
 
ATTEST:      BOARD OF EDUCATION  
       OF HOWARD COUNTY, 

a body corporate and politic 
 
 
_______________________    By:__________________ (SEAL) 
       Ellen Flynn Giles 
Secretary-Treasurer     Chairman of the Board 
 
This Memorandum of Understanding has been reviewed and approved by me for the execution 
by the Board of Education of Howard County. 
 

By: _________________ (SEAL) 
       Sydney L. Cousin 
       Superintendent of Schools 
 
 
ATTEST:      NORTHEAST MARYLAND WASTE 
       DISPOSAL AUTHORITY, 
       a body corporate and politic 
 
 
____________________________   By: _____________________  (SEAL) 
       Robin B. Davidov 
       Executive Director 
 
 
ATTEST:      HOWARD COUNTY, MARYLAND, 
       a body corporate and politic 
 
 
_________________________   BY: ________________________(SEAL) 
Lonnie R. Robbins             Ken Ulman  
Chief Administrative Officer            County Executive 
 
 
APPROVED:   
 
 
__________________________________ 
James M. Irvin, Director 
Department of Public Works   [Signatures continue on the next page.] 
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APPROVED FOR SUFFICIENCY OF FUNDS: 
 
 
_________________________________ 
Sharon F. Greisz 
Director of Finance 
 
 
APPROVED FOR LEGAL SUFFICIENCY 
this ____ day of __________________, 2010. 
 
 
_________________________________ 
Margaret Ann Nolan 
County Solicitor 
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EXHIBIT A 
 

LIST OF PROJECT AGREEMENTS 
 

1) Solar Power & Services Agreement – General Conditions – between the Authority and 
SunEdison 

2) Solar Power & Services Agreement – Special Conditions – between the Authority and SunEdison 
3) License Agreement between the County and the Authority 
4) SunBurst Grant Agreement between the Authority and SunEdison 
5) Guaranty Agreement between the Authority and SunEdison 
6) Guaranty Agreement between County and SunEdison 
7) Grant of Electric Line and Access Easement – between the Board and the Authority 
8) The Authority Notice of Intent letter to the County 
9) The Memorandum of Understanding between the Maryland Energy Administration and the 

Authority 
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EXHIBIT B 
 

SOLAR POWER AND SERVICES AGREEMENT (“SPSA”) 
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CONFIDENTIAL AND PROPRIETARY 

*** 

GENERAL TERMS AND CONDITIONS OF 

SOLAR POWER & SERVICES AGREEMENT 

These General Terms and Conditions (“General Conditions”) are dated as of ____ day of ___, 20__  and are witnessed 
and acknowledged by SunEdison Origination3, LLC (“SunEdison” or “Provider”) and Northeast Maryland Waste 
Disposal Authority (“Purchaser”), as evidenced by their signature on the last page of this document.  These General 
Conditions are intended to be incorporated by reference into Solar Power & Services Agreements that may be entered into 
between SunEdison and Purchaser or between their respective affiliates.  Except to the extent SunEdison or Purchaser 
becomes a party to a Solar Power & Purchase Agreement that incorporates these General Conditions, these General 
Conditions shall have no binding effect upon SunEdison or Purchaser. 

1. DEFINITIONS. 

1.1 Definitions.  In addition to other terms 
specifically defined elsewhere in the Agreement, where 
capitalized, the following words and phrases shall be 
defined as follows: 

“Actual Monthly Production” means the amount of 
energy recorded by Provider’s metering equipment 
during each calendar month of the Term, pursuant to 
Section 4.2. 

“Affiliate” means, with respect to any specified Person, 
any other Person directly or indirectly controlling, 
controlled by or under common control with such 
specified Person.   

“Agreement” means collectively the Solar Power & 
Services Agreement, the General Terms and Conditions 
and the Special Conditions. 

“Applicable Law” means, with respect to any Person, all 
Federal, Maryland State or Howard County Local 
government constitutional provision, law, statute, rule, 
regulation, ordinance, treaty, order, decree, judgment, 
decision, certificate, holding, injunction, registration, 
license, franchise, permit, authorization, guideline, 
Governmental Approval, consent or requirement of any 
Governmental Authority having jurisdiction over such 
Person or its property, enforceable at law or in equity, 
including the interpretation and administration thereof by 
such Governmental Authority. 

“Assignment” has the meaning set forth in Section 13.1. 

“Authority” meaning the Northeast Maryland Waste 
Disposal Authority. 

“Bankruptcy Event” means with respect to a Party that 
either: 

(i) such Party has (A) applied for or consented to the 
appointment of, or the taking of possession by, a 
receiver, custodian, trustee or liquidator of itself or of all 
or a substantial part of its property; (B) admitted in 
writing its inability, or be generally unable, to pay its 
debts as such debts become due; (C) made a general 
assignment for the benefit of its creditors; (D) 
commenced a voluntary case under any bankruptcy law; 
(E) filed a petition seeking to take advantage of any other 
law relating to bankruptcy, insolvency, reorganization, 
winding up, or composition or readjustment of debts; (F) 
failed to controvert in a timely and appropriate manner, 
or acquiesced in writing to, any petition filed against 
such Party in an involuntary case under any bankruptcy 
law; or (G) taken any corporate or other action for the 
purpose of effecting any of the foregoing; or 

(ii)  a proceeding or case has been commenced without 
the application or consent of such Party in any court of 
competent jurisdiction seeking (A) its liquidation, 
reorganization, dissolution or winding-up or the 
composition or readjustment of debts or, (B) the 
appointment of a trustee, receiver, custodian, liquidator 
or the like of such Party under any bankruptcy law, and 
such proceeding or case has continued undefended, or 
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any order, judgment or decree approving or ordering any 
of the foregoing shall be entered and continue unstayed 
and in effect for a period of sixty (60) days. 

“Business Day” means any day other than Saturday, 
Sunday, a Federal or State holiday recognized by Howard 
County, Maryland, or a County furlough day, or any 
other day on which banking institutions in Maryland are 
required or authorized by Applicable Law to be closed 
for business. 

“Commercial Operation Date” has the meaning set forth 
in Section 3.3(b). 

“Confidential Information” has the meaning set forth in 
Section 15.1. 

“Construction Start Date” means the date that 
construction of the System is to commence as set forth in 
the Construction Schedule attached hereto as Schedule I. 

“Covenants, Conditions and Restrictions” or “CCR” 
means those requirements or limitations related to the 
Premises as may be set forth in a lease or license, if 
applicable, or by any association or other organization, 
having the authority to impose restrictions. 

“County” means Howard County, Maryland, a body 
corporate and politic. 

“Disruption Period” has the meaning set forth in Section 
4.3(b). 

“District” means the Howard County Public School 
System, who also is the Host in this Agreement, who acts 
through the Board of Education of Howard County, 
Maryland. 

“Early Termination Date” means any date on which the 
Agreement terminates other than by reason of expiration 
of the then applicable Term. 

“Early Termination Fee” means the fee payable by 
Purchaser to Provider under the circumstances described 
in Section 2.2, Section 4.3(a) or Section 11.2. The Early 
Termination Fee shall be the sum of the following 
amounts actually incurred, which sum may be lesser than 
but shall not exceed the Early Termination Fee set forth 
in Schedule 3 Column 1 of the Special Conditions:   (1) 
the amount SunEdison must pay to the Financing Party at 
the time of Early Termination, plus (2) verified removal 
costs, plus (3) reasonable, documented administrative 
fees incurred to complete work relating to the Early 
Termination; plus (4) actual, demonstrable damages, if 
any, Provider or its affiliates incur, as a party to a Solar  

REC or other contract for the System, as a result of an 
Early Termination. 

“Effective Date” has the meaning set forth in the Special 
Conditions. 

“Emergency” means a sudden, unforeseen event that 
requires immediate action to protect lives and/or property 
and/or the public health and safety. 

“Environmental Attributes” shall mean, without 
limitation, carbon trading credits, renewable energy 
credits or certificates, emissions reduction credits, 
emissions allowances, green tags, tradable renewable 
credits, or Green-e® products. 

“Estimated Remaining Payments” means as of any date, 
the estimated remaining Solar Services Payments to be 
made through the end of the then-applicable Term, as 
reasonably determined by Provider. 

“Estimated Annual Production” has the meaning set forth 
in Section 5.2. 

“Expiration Date” means the date on which the 
Agreement terminates by reason of expiration of the 
Term. 

“Fair Market Value” means, with respect to any tangible 
asset or service, the price that would be negotiated in an 
arm’s-length, free market transaction, for cash, between 
an informed, willing seller and an informed, willing 
buyer, neither of whom is under compulsion to complete 
the transaction.  

“Financing Party” means, as applicable, (i) any Person 
(or its agent) from whom Provider (or an Affiliate of 
Provider) leases the System, or (ii) any Person (or its 
agent) who has made or will make a loan to or otherwise 
provided financing to Provider (or an Affiliate of 
Provider) with respect to the System. 

“Force Majeure Event” has the meaning set forth in 
Section 10.1. 

“General Conditions” means these Terms and 
Conditions. 

“Governmental Approval” means any approval, consent, 
franchise, permit, certificate, resolution, concession, 
license, or authorization issued by or on behalf of any 
applicable Governmental Authority. 

“Governmental Authority” means any federal, state, 
regional, county, town, city, or municipal government, 
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whether domestic or foreign, or any department, agency, 
bureau, or other administrative, regulatory or judicial 
body of any such government. 

“Host” means The Worthington Elementary School 
acting through the District. 

“Host Site” means Worthington Elementary School, 
located at 4570 Roundhill Road, Ellicott City, MD 
21043.  

 “Indemnified Persons” means the Purchaser Indemnified 
Parties or the Provider Indemnified Parties, as the context 
requires. 

“Initial Term” has the meaning set forth in Section 2.1. 

“Installation Work” means the construction and 
installation of the System and the start-up, performance 
testing and acceptance (but not the operation and 
maintenance) thereof, all performed by or for Provider at 
the Premises. 

“Invoice Date” has the meaning set forth in Section 6.2. 

“kWh Rate” means the price per kWh set forth in 
Schedule 2 of the Special Conditions. 

“License” means the license agreement entered into by 
the Purchaser and the County for the Premises. 

“Liens” has the meaning set forth in Section 7.1(e). 

“Local Electric Utility” means the local electric 
distribution owner and operator providing electric 
distribution and interconnection services to Purchaser at 
the Premises. 

“Losses” means all losses, liabilities, claims, demands, 
suits, causes of action, judgments, awards, damages, 
cleanup and remedial obligations, interest, fines, fees, 
penalties, costs and expenses (including all attorneys’ 
fees and other costs and expenses incurred in defending 
any such claims or other matters or in asserting or 
enforcing any indemnity obligation). 

“MOU” means that certain Memorandum of 
Understanding among the County, the Howard County 
Public School System and the Authority, dated as of the 
Effective Date. 

“Option Price” has the meaning set forth in Section 2.3. 

“Party” or “Parties” has the meaning set forth in the 
preamble to the Solar Power & Services Agreement. 

“Person” means an individual, partnership, corporation, 
limited liability company, business trust, joint stock 
company, trust, unincorporated association, joint venture, 
firm, or other entity, or a Governmental Authority. 

“Premises” means the premises described in the License 
and Schedule 1 of the Special Conditions. For the 
avoidance of doubt, the Premises includes the entirety of 
any structures and underlying real property or leasehold 
interest or license interest, as the case may be, located at 
the address described in Schedule 1 of the Special 
Conditions. 

“Provider” means SunEdison Origination3, LLC. 

“Provider Default” has the meaning set forth in Section 
11.1(a). 

“Provider Indemnified Parties” has the meaning set forth 
in Section 16.2. 

“Purchase Date” means such Business Day that occurs on 
the date that is ninety one (91) days after each successive 
annual anniversary of the Commercial Operation Date, 
provided, however, that no Purchase Date shall occur 
prior to such date that is five (5) years and ninety one 
(91) days after the Commercial Operation Date. 

“Purchaser” means the Northeast Maryland Waste 
Disposal Authority. 

“Purchaser Default” has the meaning set forth in Section 
11.2(a). 

“Purchaser Indemnified Parties” has the meaning set 
forth in Section 16.1. 

“Purchase Option Amount” has the meaning set forth in 
Section 2.3. 

“Renewal Term” has the meaning set forth in Section 2.1. 

 “Representative” has the meaning set forth in Section 
15.1. 

 “Security Agreement” has the meaning set forth in 
Section 8.2. 

“Solar Incentives” means any accelerated depreciation, 
installation or production-based incentives, investment 
tax credits and subsidies including, but not limited to, the 
subsidies in Schedule 1 of the Special Conditions and all 
other solar or renewable energy subsidies and incentives.   

Page 3 of 27 
GENERAL CONDITIONS FINAL 06.22.10 

 



 

“Solar Insolation” or “Insolation” means the amount of 
solar kWh per square meter falling on a particular 
location, as specified by Provider. 

“Solar Power & Services Agreement” means the Solar 
Power & Services Agreement (including the Schedules 
and Exhibits attached thereto) and these General 
Conditions (including the Exhibits attached hereto) to the 
extent incorporated therein. 

“Solar Services” means the supply of electrical energy 
output from the System and any associated reductions in 
the Host’s peak demand from its Local Electric Utility. 

“Solar Services Payment” has the meaning set forth in 
Section 6.1. 

“Special Conditions” means the Solar Power and 
Services Agreement, excluding these General Conditions. 

“Stated Rate” means a rate per annum equal to the lesser 
of (a) the “prime rate” (as reported in The Wall Street 
Journal) plus two percent (2%) and (b) the maximum rate 
allowed by Applicable Law. 

“SunBurst Grant” means the grant funds issued by the 
Maryland Energy Administration (the “MEA”) and 
governed by the Memorandum of Understanding by and 
between the MEA and the Purchaser and/or the County 
for grant funds equal to $1,000 per kilowatt installed to 
be used by the Provider to reduce the kWh Rate. 

“System” means the integrated assembly of photovoltaic 
panels, mounting assemblies, inverters, converters, 
metering, lighting fixtures, transformers, ballasts, 
disconnects, combiners, switches, wiring devices and 
wiring, more specifically described in Schedule 1 of the 
Special Conditions. 

“System Operations” means the Provider’s operation, 
maintenance and repair of the System performed in 
accordance the requirements herein. 

“Term” has the meaning set forth in Section 2.1. 

“Transfer Time” has the meaning set forth in Section 
4.3(a). 

1.2 Interpretation.  The captions or 
headings in these General Conditions are strictly for 
convenience and shall not be considered in interpreting 
the Agreement.  Words in the Agreement that impart the 
singular connotation shall be interpreted as plural, and 
words that impart the plural connotation shall be 
interpreted as singular, as the identity of the parties or 

objects referred to may require.  The words “include”, 
“includes”, and “including” mean include, includes, and 
including “without limitation” and “without limitation by 
specification.”  The words “hereof”, “herein”, and 
“hereunder” and words of similar import refer to the 
Agreement as a whole and not to any particular provision 
of the Agreement.  Except as the context otherwise 
indicates, all references to “Articles” and “Sections” refer 
to Articles and Sections of these General Conditions. 

2. TERM AND TERMINATION. 

2.1 Term.  The term of the Agreement shall 
commence on the Effective Date and shall continue for 
twenty (20) years from the Commercial Operations Date 
(“Initial Term”), unless and until terminated earlier 
pursuant to the provisions of the Agreement.  After the 
Initial Term, as long as the Purchaser is not in default 
under the Agreement, the Purchaser may renew the 
Agreement for an additional five (5) year term (a 
“Renewal Term”), by delivering a written notice of 
renewal to SunEdison at least one hundred and eighty 
(180) days prior to the expiration of the Initial Term or 
then applicable Renewal Term.  The Purchaser shall have 
the option to exercise this right of renewal for two 
Renewal Terms, exercising the option as provided for 
herein.  The Initial Term and the subsequent Renewal 
Term, if any, are referred to collectively as the “Term.”  
During any Renewal Term, either Party may, subject to 
Section 2.3, terminate the Agreement upon one hundred 
and eighty (180) days’ prior written notice to the other 
Party. 

2.2 Early Termination.  Purchaser may 
terminate the Agreement prior to any applicable 
Expiration Date for any reason upon sixty (60) days’ 
prior written notice (the “Early Termination”).  In such 
event of Early Termination, which shall not include a 
termination due to a default of Provider under the 
Agreement or the License Agreement or a termination  in 
the event of an Emergency or Force Majeure Event as 
provided in Section 4.3(a), Purchaser shall pay, as 
liquidated damages, the Early Termination Fee.  To effect 
an Early Termination hereunder, Purchaser shall fund an 
escrow account in the amount of the Early Termination 
Fee for the benefit of Provider. Following the funding of 
such escrow account, Provider shall cause the System to 
be disconnected and removed from the Premises. Upon 
such removal and the restoration of the Premises to the 
County’s reasonable satisfaction, the Early Termination 
Fee shall be promptly released to Provider and the 
Agreement shall terminate automatically. 

2.3 Purchase Option.  On any Purchase 
Date or the Early Termination Date, Purchaser has the 
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option to purchase the System, which purchase shall 
include all Environmental Attributes (the “Purchase 
Option”) for a purchase price (the “Option Price”) equal 
to the greater of (a) the Fair Market Value of the System 
as of the Purchase Date, or (b) the  Early Termination Fee 
as of the Purchase Date. To exercise its Purchase Option, 
Purchaser shall, not less than one hundred and eighty 
(180) days prior to the proposed Purchase Date, provide 
written notice to Provider of Purchaser’s intent to 
exercise its option to purchase the System and the 
Environmental Attributes on such Purchase Date.  To 
complete the purchase and the transfer of title to the 
System and the Environmental Attributes, within thirty 
(30) days of receipt of Purchaser’s notice, Provider shall 
specify the Option Price, and Purchaser shall then have a 
period of thirty (30) days after notification to confirm or 
retract its decision to exercise the Purchase Option or, if 
the Option Price is equal to the Fair Market Value of the 
System and the Environmental Attributes, to dispute the 
determination of said Fair Market Value.  In the event 
Purchaser confirms its exercise of the Purchase Option in 
writing to Provider (whether before or after any 
determination of the Fair Market Value determined 
pursuant to Section 2.4), (i) the Parties shall promptly 
execute all documents necessary to (A) cause title to the 
System and the Environmental Attributes to pass to 
Purchaser on the Purchase Date, free and clear of any 
Liens, and (B) assign all vendor warranties for the 
System to Purchaser, and (ii) Purchaser shall pay the 
Option Price to Provider on the Purchase Date, such 
payment to be made in accordance with any previous 
written instructions delivered to Purchaser by Provider or 
Provider’s Financing Party, as applicable, for payments 
under the Agreement.  Upon execution of the documents 
and payment of the Option Price, in each case as 
described in the preceding sentence, the Agreement shall 
terminate automatically and all claims to the System and 
the Environmental Attributes by, through or under the 
Provider are hereby waived and shall cease to exist.  For 
the avoidance of doubt, payment of the Option Price shall 
be in lieu of and instead of any payments as described in 
Section 2.2 hereof.  In the event Purchaser retracts its 
exercise of the Purchase Option, the provisions of the 
Agreement shall be applicable as if the Purchaser had not 
exercised any option to purchase the System and the 
Environmental Attributes and Purchaser may not exercise 
the continuing Purchase Option until the next Purchase 
Date or the Early Termination Date, if applicable.   

2.4 Determination of Fair Market Value.  If 
the Option Price indicated by Provider in accordance 
with Section 2.3 is equal to the Fair Market Value (as 
determined by Provider) and Purchaser disputes such 
stated Fair Market Value within thirty (30) days of 
receipt of such notice from Provider, then the Parties 
shall mutually select an independent appraiser with 

experience and expertise in the solar photovoltaic 
industry.  Such appraiser shall act reasonably and in good 
faith to determine Fair Market Value and shall set forth 
such determination in a written opinion delivered to the 
Parties.  The valuation made by the appraiser shall be 
binding upon the Parties in the absence of fraud or 
manifest error.  The costs of the appraisal shall be borne 
by Purchaser if such appraisal results in a value equal or 
greater than the value provided by Provider pursuant to 
Section 2.3; otherwise, the Parties shall equally shall 
such cost. 

2.5 Removal of System at Expiration.  
Subject to Purchaser’s exercise of its Purchase Option 
under Section 2.3, upon the expiration or earlier 
termination of the Agreement, Provider shall, at 
Provider’s expense, remove all of its tangible property 
comprising the System from the Premises on a mutually 
convenient date but in no case later than sixty (60) days 
after the Expiration Date.  The Premises shall be returned 
to its original condition and in accordance with the terms 
of the license or ground lease to be entered into for the 
Premise, except ordinary wear and tear.  For purposes of 
Provider’s removal of the System, Purchaser’s covenants 
pursuant to Section 7.2 shall remain in effect until the 
date of actual removal of the System.  In addition to the 
requirements above, Provider shall leave the Premises in 
neat and clean order.  If Provider fails to remove or 
commence substantial efforts to remove the System by 
such agreed upon date, Purchaser shall have the right, at 
its option, to remove the System to a public warehouse 
and restore the Premises to its original condition, 
excepting the costs of ordinary wear and tear, at 
Provider’s reasonable cost. 

In the event that, at any time, the Provider 
defaults under this Section 2.5 and fails to cure such 
default in accordance with Section 11.1 and/or abandons 
the Premises and fails to remove the System, then the 
County shall provide written notice to the Provider’s 
Financing Party within twenty (20) days from the date of 
the apparent abandonment, so that the Financing Party 
can notify the County within thirty (30) days from the 
receipt of such notice whether the Financing Party (i) will 
assume the License, and all obligations and liabilities 
thereunder, and continue performance under the 
Agreement, or (ii) reclaim the System and remove the 
System in accordance with the terms and conditions of 
the License and the Agreement.  If the Financing Party 
fails to respond within said thirty (30) day period or 
responds then fails to timely act as set forth in its notice 
and in accordance with the License and the Agreement, 
then the System and all Environmental Attributes shall 
become the property of the County, with all claims of 
ownership waived by the Provider, its Financing Party 
and their respective successors and assigns, and the 
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County shall have the right to use or dispose of the 
System as it determines. 

2.6 Conditions of the Agreement Prior to 
Installation.  In the event that any of the following events 
or circumstances occur or are discovered within eight (8) 
weeks from the Effective Date, or within the timeframe 
provided below, and Purchaser provides written notice 
that it cannot or elects not to cure such event or 
circumstance, Provider may (at its sole discretion) 
terminate the Agreement, in which case neither Party 
shall have any liability to the other except for any such 
liabilities that may have accrued prior to such 
termination:  

(a) The Provider determines that the 
Premises, AS IS, is insufficient to accommodate the 
System. 

(b) There exist site conditions (including 
environmental conditions) or construction requirements 
that were not known as of the Effective Date and that 
could reasonably be expected to materially increase the 
cost of Installation Work or would adversely affect the 
electricity production from the System as designed or 
would create a hazardous situation if the Installation 
Work were commenced or completed. 

(c) Prior to the Commercial Operation 
Date, there is a material adverse change in the regulatory 
environment, incentive program or federal or state tax 
code (including the expiration of any incentive program 
or tax incentives in effect as of the Effective Date) that 
could reasonably be expected to adversely affect the 
economics of the installation for Provider and its 
investors. 

(d) Prior to the Commercial Operation 
Date Provider is unable to obtain financing for the 
System on terms and conditions satisfactory to it. 

(e) Prior to the Commercial Operation 
Date, Provider has not received a fully executed (i) 
license in the form of Exhibit A of these General 
Conditions from the owner of the Premises, and (ii) a 
release or acknowledgement from any mortgagee of the 
Premise, if required by Provider’s Financing Party, to 
establish the priority of its security interest in the System, 
and (iii) such other documentation or as may be 
reasonably requested by Provider to evidence Purchaser’s 
ability to meet its obligations under Section 7.2(d)(ii) to 
ensure that Provider will have access to the Premises 
throughout the Term. 

(f) Prior to the Commercial Operation 
Date, there has been a material adverse change in the 

rights of Purchaser to occupy the Premises or Provider to 
construct the System on the Premises. 

(g) Prior to the Commercial Operation 
Date, Purchaser has not received evidence reasonably 
satisfactory to it that interconnection services will be 
available with respect to energy generated by the System.   

(h) Purchaser or Provider has determined 
that there are easements, CCRs or other liens or 
encumbrances that would materially impair or prevent 
the installation, operation, maintenance or removal of the 
System.  

(i) Prior to the Commercial Operation 
Date, Purchaser’s credit rating is downgraded to less than 
investment grade. 

(j)  Purchaser, the County and the District 
have not executed the MOU in form and substance 
reasonably satisfactory to Provider that payments shall be 
received for the Solar Services provided. 

(k) Prior to the Construction Start Date, it 
is determined that the System cannot be completed and 
commissioned for operation in accordance with the terms 
and conditions of the SunBurst Grant or the related terms 
of said grant set forth in Schedule II of this Agreement. 

Notwithstanding anything to the contrary contained 
herein, Purchaser shall have the mutual right of 
termination under this Section 2.6 for the occurrences or 
the subject matter described in Sections 2.6(b), (d), (f), 
(h), (j) and (k). 

3.  CONSTRUCTION, INSTALLATION AND 
TESTING OF SYSTEM. 

3.1 Installation Work.  Provider will cause 
the System to be designed, engineered, installed and 
constructed in accordance with Schedule 1 of the Special 
Conditions and Applicable Law (the “Construction 
Plans”) and Schedule I attached hereto.  Prior to 
commencing any work under the Construction Plans, 
Provider shall deliver the Construction Plans to Purchaser 
for its review and approval of all Construction plans and 
designs, such approval not to be unreasonably 
conditioned, delayed or withheld, including engineering 
evaluations of the impact of the System. Provider shall 
perform the Installation Work at the Premises between 
the hours of 7:30 a.m. and 5:00 p.m. in a manner that 
minimizes inconvenience to and interference with the use 
of the Premises to the extent commercially practical.  
Provider, in coordination with Purchaser and Authority 
and with the approval of the County, may work outside 
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the stated hours on activities that are not unreasonably 
disruptive.  Purchaser and the County may have a 
representative on the Premises to observe the Installation 
Work and check the work against the Construction Plans. 

3.2 Approvals; Permits.  Purchaser, at 
Provider’s sole cost and expense, shall assist Provider in 
obtaining all necessary approvals and permits including 
but not limited to those related to the Local Electric 
Utility, any Governmental Authority, and any waivers, 
approvals or releases required pursuant to any applicable 
CCR.   

3.3 System Acceptance Testing 

(a) Provider shall conduct testing of the 
System in accordance with such methods, acts, 
guidelines, standards and criteria reasonably accepted or 
followed by photovoltaic solar system integrators in the 
United States.  Upon no less than thirty (30) days prior 
written notice to Provider, Purchaser (and the Authority 
if different than the Purchaser) also may, at its/their sole 
cost and expense, hire a qualified, fully insured third-
party independent engineer approved in writing by 
Provider, to conduct its/their own performance testing of 
the System no later than twenty-four (24) hours 
following Provider’s testing, and based on such testing 
either provide a punch list of items for Provider to correct 
or proceed to preparing for the acceptance of the Solar 
Services on the Commercial Operation Date.  

(b) If the results of such testing indicate 
that the System has been installed in accordance with the 
Construction Plans and is capable of generating electric 
energy for eight (8) continuous hours, using such 
instruments and meters as have been installed for such 
purposes, and the System has been approved for 
interconnected operation by the Local Electric Utility, 
then Provider shall send a written notice to Purchaser to 
that effect, and the date of such notice shall be the 
“Commercial Operation Date.”   

4. SYSTEM OPERATIONS. 

4.1 Provider as Owner and Operator.  The 
System will be owned by Provider or Provider’s 
Financing Party and will be operated and maintained and, 
as necessary, repaired and/or replaced by Provider at its 
sole cost and expense; provided, that any repair, 
replacement or maintenance costs incurred by Provider as 
a result Purchaser’s negligence or breach of its 
obligations hereunder shall be reimbursed by Purchaser. 

4.2 Metering.  Provider shall install and 
maintain, at the Premises, a utility grade kilowatt-hour 

(kWh) meter for the measurement of electrical energy 
provided by the System and may, at its election and upon 
the approval of the Host, install a utility grade kilowatt-
hour (kWh) meter for the measurement of electrical 
energy delivered by the Local Electric Utility and 
consumed by Host at the Host Site.     

4.3 System Disruptions. 

(a) Substitution of Premises.  If, for 
reasons other that Provider’s breach of its obligations 
hereunder, Provider ceases to have access rights to the 
Premises as necessary to operate the System prior to the 
Expiration Date, then Purchaser shall either (i) provide 
Provider with a mutually agreeable substitute premises in 
a location with similar Solar Insolation, or (ii) terminate 
the Agreement pursuant to Section 2.2.  Purchaser shall 
provide at least one hundred and eighty (180) days’ 
written notice prior to the date on which it desires to 
effect such substitution.  In connection with such 
substitution, Purchaser and Provider shall amend the 
Agreement to specify the substitute premises.  Purchaser 
shall also provide any new owner, lessor, licensor, or 
mortgagee consents or releases required by Provider’s 
Financing Party in connection with the substitute 
premises.  If Purchaser is unable to obtain such consents 
and releases for a substitute premises, the substitution 
shall not be allowed and Purchaser shall terminate the 
Agreement pursuant to Section 2.2.  Purchaser shall pay 
all costs associated with relocation of the System 
including all costs and expenses incurred by or on behalf 
of Provider in connection with removal of the System 
from the existing Premises and repair or maintenance of 
the Premises, if applicable, and installation and testing of 
the System at such substitute premises and all applicable 
interconnection fees and expenses at the substitute 
premises, as well as costs of new title search and other 
out of pocket expenses connected to preserving and 
refiling the security interest of Provider’s Financing Party 
in the System.  Provider shall make commercially 
reasonable efforts to remove all of its tangible property 
comprising the System from the vacated Premises prior 
to the termination of Purchaser’s rights to use such 
Premises.  Upon removal of the tangible property 
comprising the System from the Premises, the Premises 
shall be returned to its original condition, except for 
ordinary wear and tear.  In connection with any 
substitution of Premises, Purchaser shall reimburse 
Provider for, a reasonable amount, averaged as provided 
below, of lost Solar Services Payments during any 
transfer or construction time period (the “Transfer 
Time”), including any actual lost revenue Provider 
suffers associated with reduced sales of Environmental 
Attributes and any actual reduction in Solar Incentives 
Provider suffers during the Transfer Time. For the 
purpose of calculating Solar Services Payments for such 
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Transfer Time, Solar Services shall be deemed to have 
been produced at the average rate over the preceding 
twelve (12) months (or, if the substitution occurs within 
the first twelve (12) months of operation, the average 
over such period of operation). 

Notwithstanding anything to the contrary 
contained herein, in the event that the substitution of 
Premises or termination of the Agreement under this 
Section 4.3(a) is due to a Force Majeure Event or an 
Emergency that is not due to a Purchaser Act (as defined 
in Section 4.3(b) requiring such relocation and/or 
termination, then Purchaser shall have no liability or 
obligation to Provider under this Section 4.3(a) and shall 
have no liability to pay the Early Termination Fee, 
provided that such Emergency, resulting in a termination 
of the Agreement, is not caused by or due to the 
Purchaser, the Host, the County, or any of their 
respective employees, designees, agents, or assigns. For 
purposes of clarity, if an Emergency requiring a 
substitution of Premises or termination of the Agreement 
is caused by or due to the Purchaser, the Host, the 
County, or any of their respective employees, designees, 
agents, or assigns, then Purchaser shall be liable to 
Provider under this Section 4.3(a) and, if applicable, 
Section 2.2.  

(b) System Disruptions.  In the event that 
any act or omission of Purchaser or Purchaser’s 
employees, Affiliates, agents or subcontractors, that is 
not an act taken in the event of (x) Force Majeure, (y) an 
Emergency not caused by or due to the Purchaser, the 
Host, the County, or any of their respective employees, 
designees, agents, or assigns, or (z) a Provider Default 
(defined below),  (collectively a “Purchaser Act”) results 
in a disruption or outage in System production, then, in 
either case, Purchaser shall (i) pay Provider for all work 
reasonably required by Provider to disassemble or move 
the System, and (ii) continue to make all payments for 
the Solar Services and (iii) reimburse Provider for any 
actual lost revenue associated with reduced sales of 
Environmental Attributes and any actual reduction Solar 
Incentives Provider suffers during such period of System 
disruption (the “Disruption Period”). For the purpose of 
calculating Solar Services Payments for such Disruption 
Period, Solar Services shall be deemed to have been 
produced at the average rate over the preceding twelve 
(12) months (or, if the disruption occurs within the first 
twelve (12) months of operation, the average over such 
period of operation). 

5. DELIVERY OF SOLAR SERVICES. 

5.1 Purchase Requirement.  Purchaser 
agrees to purchase one hundred percent (100%) of the 

Solar Services generated by the System up to the 
Estimated Annual Production over the associated 12-
month period    In the event that Purchaser decides that 
additional Solar Services are required for the Host Site 
above the Estimated Annual Production and the Solar 
Services can be provided by the System, then Purchaser 
may elect to purchase whatever additional Solar Services  
that are generated and may be required by Purchaser.  
The Parties shall cooperate in estimating the Host Site’s 
electricity needs and the potential System generation for 
the remaining days in the 12-month period.  While the 
Solar Services are calculated and billed on a per kWh 
basis as set forth in Schedule 2 of the Special Conditions, 
they represent a package of services and benefits, 
including reduction in the Purchaser’s peak demand from 
the Local Electric Utility.   

5.2 Estimated Annual Production. The 
annual estimate of Solar Services with respect to the 
System for any given year as determined pursuant to this 
Section shall be the “Estimated Annual Production.”  The 
Estimated Annual Production for each year of the Initial 
Term is set as forth in Schedule 4 of the Special 
Conditions. 

5.3 Environmental Attributes, Etc.  
Purchaser’s purchase of Solar Services does not include 
Environmental Attributes or Solar Incentives or any other 
attributes of ownership of the System.  Environmental 
Attributes shall be retained by Provider.  Solely for 
purposes of this Section 5.3, Environmental Attributes 
shall not include renewable energy credits as defined by 
MD Code Pub. Util. Cos. § 7-701(i) (“RECs”), which 
such RECs belong to Purchaser pursuant to MD Code 
Pub. Util. § 7-306(h)(5); provided, however, that subject 
to Sections 2.3 and 7.1(f) of this Agreement, Purchaser 
hereby transfers to Provider all right, title, and interest in 
100% of the RECs associated with the System’s 
production for the System’s operating life. Purchaser 
shall take all reasonable actions necessary to assist 
Provider in demonstrating Provider’s rights to the RECs, 
provided that Provider shall promptly reimburse 
Purchaser for any out-of-pocket costs Purchaser incurs in 
taking such actions.   To avoid any conflicts with fair 
trade rules regarding claims of solar or renewable energy 
use, Purchaser, if engaged in commerce and/or trade, 
shall submit to Provider for approval any press releases 
regarding Purchaser’s use of solar or renewable energy 
and shall not submit for publication any such releases 
without the written approval of Provider.  Approval shall 
not be unreasonably withheld, conditioned or delayed and 
Provider’s review and approval shall be made in a timely 
manner to permit Purchaser’s timely publication.  
Purchaser and Provider may by mutual written agreement 
set forth specific statements that may be used by 
Purchaser in any press releases that address Purchaser’s 
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use of solar or renewable energy.  

 5.4 Title to System.  Throughout the 
duration of the Agreement, Provider or Provider’s 
Financing Party shall be the legal and beneficial owner of 
the System at all times, and the System shall remain the 
personal property of Provider or Provider’s Financing 
Party and shall not attach to or be deemed a part of, or 
fixture to, the Premises.  The System shall at all times 
retain the legal status of personal property as defined 
under Article 9 of the Uniform Commercial Code.  
Purchaser covenants that it will use reasonable 
commercial efforts to place all parties having an interest 
in or lien upon the real property, leasehold or license 
interest supporting the Premises on notice of the 
ownership of the System and the legal status or 
classification of the System as personal property.  If there 
is any mortgage or fixture filing against the Premises 
which could reasonably be construed as attaching to the 
System as a fixture of the Premises, Purchaser shall 
provide, at Provider’s request, a disclaimer or release 
from such lien holder.  If Purchaser is the fee owner of 
the Premises, Purchaser consents to the filing by 
Provider, on behalf of Purchaser, of a disclaimer of the 
System as a fixture of the Premises in the office where 
real estate records are customarily filed in the jurisdiction 
of the Premises.  If Purchaser is not the fee owner, 
Purchaser will, at Provider’s request, use commercially 
reasonable efforts to obtain such consent from such 
owner.  

6. PRICE AND PAYMENT. 

6.1 Consideration.  Subject to the terms of 
Section 5.1 of this Agreement, Purchaser shall pay to 
Provider a monthly payment (the “Solar Services 
Payment”) for the Solar Services generated by the 
System during each calendar month of the Term equal to 
the product of (x) Actual Monthly Production for the 
System for the relevant month multiplied by (y) the kWh 
Rate.  The Purchaser and the Provider shall cooperate in 
estimating the needs of the Host Site versus the estimated 
production of the System. In the event that Host is a 
municipality or other Governmental Authority, if 
sufficient funds to provide for payment(s) owed by 
Purchaser under this Agreement are not appropriated, the 
Purchaser may terminate this Agreement upon notice in 
writing to Provider in accordance with the terms of 
Section 2.2, including, without limitation, the payment to 
Provider of the Early Termination Fee.  Notwithstanding 
anything to the contrary contained herein, the total Solar 
Services Payment to be paid by Purchaser for a period of 
12-months shall not exceed the amount which equals the 
Estimated Annual Production multiplied by the kWh 

Rate, subject to the additional purchase right provided for 
in Section 5.1.  

6.2 Invoice.  Provider shall invoice 
Purchaser, with copies to Purchaser, the Host and the 
County, at the addresses set forth in Schedule 5 of the 
Special Conditions, on or about the first day of each 
month (each, an “Invoice Date”), commencing on the 
first Invoice Date to occur after the Commercial 
Operation Date, for the Solar Services Payment in respect 
of the immediately preceding month.  The last invoice 
shall include production only through the Expiration Date 
of this Agreement.   

6.3 Time of Payment.  Purchaser or 
Purchaser’s billing agent shall pay all undisputed 
amounts due hereunder within thirty (30) days after the 
date of the applicable Invoice Date. 

6.4 Method of Payment.  Purchaser shall 
make all payments under the Agreement by electronic 
funds transfer in immediately available funds to the 
account designated by Provider from time to time.  All 
payments that are not paid when due shall bear interest 
accruing from the date becoming past due until paid in 
full at a rate equal to the Stated Rate.  All payments made 
hereunder shall be non-refundable, be made free and 
clear of any tax, levy, assessment, duties or other charges 
and not subject to reduction, withholding, set-off, or 
adjustment of any kind.    

6.5 Disputed Payments.  If a bona fide 
dispute arises with respect to any invoice, Purchaser shall 
not be deemed in default under the Agreement and the 
Parties shall not suspend the performance of their 
respective obligations hereunder, including payment of 
undisputed amounts owed hereunder.  If an amount 
disputed by Purchaser is subsequently deemed to have 
been due pursuant to the applicable invoice, interest shall 
accrue at the Stated Rate on such amount from the date 
becoming past due under such invoice until the date paid. 

6.6 kWh Rate “Buy Down”. Purchaser may, 
at any time during the Term, make a lump-sum payment 
to Provider for the purpose of reducing the kWh Rate for 
the remainder of the Term. If Purchaser exercises its right 
under this Section 6.6, the Parties shall determine the 
revised kWh Rate and amend the Agreement accordingly. 

7. GENERAL COVENANTS. 

7.1 Provider’s Covenants.  Provider 
covenants and agrees to the following: 
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(a) Notice of Damage or Emergency.  
Provider shall (x) promptly notify Purchaser if it 
becomes aware of any damage to the Premises or any 
damage to or loss of the use of the System or that could 
reasonably be expected to adversely affect the System, 
(y) immediately notify Purchaser it becomes aware of 
any event or circumstance that poses an imminent risk to 
human health, the environment, the System or the 
Premises.  

(b) System Condition. Provider shall take 
all actions reasonably necessary to ensure that the System 
is capable of providing Solar Services at a commercially 
reasonable continuous rate. 

(c) Governmental Approvals.  While 
providing the Installation Work, Solar Services, and 
System Operations, Provider shall obtain and maintain 
and secure all Governmental Approvals required to be 
obtained and maintained and secured by Provider and to 
enable Provider to perform such obligations and shall 
comply with all Applicable Laws, including without 
limitation all employment laws and regulations and all 
laws and regulations affecting government and public 
schools, including without limitation Section 11-722 of 
the Criminal Procedure Article of the Maryland 
Annotated Code (2008), as amended, and applicable to 
Provider as a result of Provider’s performance under the 
Agreement. 

(d) Health and Safety and Security.  
Provider shall take all necessary and reasonable safety 
precautions with respect to providing the Installation 
Work, Solar Services, and System Operations that shall 
comply with all Applicable Laws pertaining to the health 
and safety of persons and real and personal property.  
Provider also shall be totally responsible for securing the 
Premises and System.  

(e) Liens.  Other than a Financing Party’s 
security interest in or ownership of the System, Provider 
shall not directly or indirectly cause, create, incur, 
assume or suffer to exist any mortgage, pledge, lien 
(including mechanics’, labor or materialman’s lien), 
charge, security interest, encumbrance or claim of any 
nature (“Liens”) on or with respect to the Premises or any 
interest therein, in each case to the extent such Lien 
arises from or is related to Provider’s performance or 
non-performance of its obligations hereunder.  If 
Provider breaches its obligations under this Section, it 
shall (i) immediately notify Purchaser in writing, (ii) 
promptly cause such Lien to be discharged and released 
of record without cost to Purchaser, and (iii) defend and 
indemnify Purchaser against all costs and expenses 
(including reasonable attorneys’ fees and court costs at 

trial and on appeal) incurred in discharging and releasing 
such Lien. 

(f) Renewable Energy Credits. Provider 
shall obtain and maintain all Governmental Approvals 
required of Provider with regard to the purchase and sale 
of Renewable Energy Credits, as defined in Section 5.3. 

(g) Provider covenants that in no event shall the 
Early Termination Fee or the Option Price be greater than 
the sum of (1) the amount SunEdison must pay to the 
Financing Party at the time of Early Termination, plus (2) 
verified removal costs, plus (3) reasonable, documented 
administrative fees incurred to complete work relating to 
the Early Termination; plus (4) actual, demonstrable 
damages, if any, Provider or its affiliates incur, as a party 
to a Solar REC or other contract for the System, as a 
result of an Early Termination. Notwithstanding the 
forgoing, in no case shall the Early Termination Fee or 
the Option Price exceed the applicable amount set forth 
in Schedule 3 of the Special Conditions. 

 7.2 Purchaser’s Covenants.  Purchaser 
covenants and agrees as follows: 

(a) Notice of Damage or Emergency.  
Purchaser shall (x) promptly notify Provider if it 
becomes aware of any damage to or loss of the use of the 
System or that could reasonably be expected to adversely 
affect the System, (y) immediately notify Provider it 
becomes aware of any event or circumstance that poses 
an imminent risk to human health, the environment, the 
System or the Premises. 

(b) Liens.  Purchaser shall not directly or 
indirectly cause, create, incur, assume or suffer to exist 
any Liens on or with respect to the System or any interest 
therein.  If Purchaser breaches its obligations under this 
Section, it shall immediately notify Provider in writing, 
shall promptly cause such Lien to be discharged and 
released of record without cost to Provider, or bond the 
same, and shall indemnify Provider, subject to Howard 
County appropriations and Applicable Laws, against all 
costs and expenses (including reasonable attorneys’ fees 
and court costs at trial and on appeal) incurred in 
discharging and releasing such Lien. 

(c) Consents and Approvals.  Purchaser 
shall ensure that any authorizations required of Purchaser 
under this Agreement are provided in due course.  To the 
extent that only Purchaser is authorized to request, obtain 
or issue any necessary approvals, permits, rebates or 
other financial incentives, Purchaser, at Provider’s sole 
cost and expense, shall cooperate with Provider to obtain 
such approvals, permits, rebates or other financial 
incentives. 
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(d) Access to Premises, Grant of License.    
Purchaser hereby grants to Provider a commercial license 
coterminous with the Term, containing all the rights 
necessary for Provider to use and occupy portions of the 
Premises for the installation, operation and maintenance 
of the System pursuant to the terms of this Agreement, 
including ingress and egress rights to the Premises for 
Provider and its employees, contractors and 
subcontractors and access to electrical panels and 
conduits to interconnect or disconnect the System with 
the Premises’ electrical wiring.  Access rights to the Host 
Site shall be obtained by Provider dealing directly with 
the Host.   

(i)  Regardless of whether Purchaser is 
owner of the Premises or leases the Premises from a 
landlord, Purchaser hereby covenants that (x) Provider 
shall have access to the Premises and System during the 
Term of this Agreement and for so long as needed after 
termination to remove the System pursuant to the 
applicable provisions herein, and (y) neither Purchaser 
nor Purchaser’s landlord will interfere or handle any 
Provider equipment or the System without written 
authorization from Provider; provided, however, that 
Purchaser and Purchaser’s landlord shall at all times have 
access to and the right to observe the Installation Work or 
System removal. 

(ii)  If Purchaser is a lessee or licensee 
of the Premises, Purchaser further covenants that it shall 
deliver to Provider, a sublicense or sublease from 
Purchaser’s landlord in substantially the form attached 
hereto as Exhibit A of these General Conditions.  

(e) Temporary storage space during 
installation or removal.  Purchaser shall use 
commercially reasonable efforts to obtain an agreement 
for sufficient space at the Premises for the temporary 
storage and staging of tools, materials and equipment and 
for the parking of construction crew vehicles and 
temporary construction trailers and facilities reasonably 
necessary during the Installation Work, System 
Operations or System removal, and access for rigging 
and material handling.  

(f) Sunlight Easements.  Purchaser will 
take all reasonable actions as necessary to prevent other 
buildings, structures or flora on Purchaser’s property 
from overshadowing or otherwise blocking access of 
sunlight to the System.  Provider shall be responsible for 
obtaining any solar access easement which may be 
necessary for operations in accordance with Section 3 of 
this Agreement.  

(g)      Amendment of MOU.  Without the prior 
written consent of Provider and any Financing Party, 

which consent shall not be unreasonably withheld, 
conditioned or delayed, Purchaser shall not supplement, 
modify, amend or waive any provision of the MOU 
which reasonably could be expected to have a material 
and adverse effect on Provider, including without 
limitation any provision relating to the County’s 
obligations to make payments to the Purchaser 
corresponding to payments due from Purchaser 
hereunder.   

8. REPRESENTATIONS & WARRANTIES. 

8.1 Representations and Warranties 
Relating to Agreement Validity.  In addition to any other 
representations and warranties contained in the 
Agreement, each Party represents and warrants to the 
other as of the Effective Date that: 

(a)  it is duly organized and validly existing 
and in good standing in the jurisdiction of its 
organization; 

(b) it has the full right and authority to 
enter into, execute, deliver, and perform its obligations 
under the Agreement; 

(c) it has taken all requisite corporate or 
other action to approve the execution, delivery, and 
performance of the Agreement; 

(d) the Agreement constitutes its legal, 
valid and binding obligation enforceable against such 
Party in accordance with its terms, except as may be 
limited by applicable bankruptcy, insolvency, 
reorganization, moratorium, governance or government, 
and other similar laws now or hereafter in effect relating 
to creditors’ rights generally; 

(e) there is no litigation, action, proceeding 
or investigation pending or, to the best of its knowledge, 
threatened before any court or other Governmental 
Authority by, against, affecting or involving any of its 
business or assets that could reasonably be expected to 
adversely affect its ability to carry out the transactions 
contemplated herein; and 

(f)  its execution and performance of the 
Agreement and the transactions contemplated hereby do 
not constitute a breach of any term or provision of, or a 
default under, (i) any contract or agreement to which it or 
any of its Affiliates is a party or by which it or any of its 
Affiliates or its or their property is bound, (ii) its 
organizational documents, or (iii) any Applicable Laws. 
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8.2 Representations Regarding Security 
Interest.  Purchaser has been advised that part of the 
collateral securing the financial arrangements for the 
System may be the granting of a first priority perfected 
security interest (the “Security Interest”) in the System to 
a Financing Party.  In connection therewith, Purchaser 
represents and warrants as follows: 

(a) To Purchaser’s knowledge, the 
granting of the Security Interest will not violate any term 
or condition of any covenant, restriction, lien, financing 
agreement, or security agreement affecting the Premises. 

(b) Purchaser is aware of no existing lease, 
license, mortgage, security interest or other interest in or 
lien upon the Premises that could attach to the System as 
an interest adverse to Provider’s Financing Party’s 
Security Interest therein. 

(c) To Purchaser’s knowledge, there exists 
no event or condition which constitutes a default, or 
would, with the giving of notice or lapse of time, 
constitute a default under this Agreement.   

Any Financing Party shall be an intended third-party 
beneficiary of this Section 8.2. 

8.3 Intentionally Omitted. 

9. TAXES AND GOVERNMENTAL FEES. 

9.1 Purchaser Obligations.  Purchaser 
warrants that it is a tax-exempt entity and as such 
Purchaser has no liability for any taxes, fees or charges 
imposed or authorized by any Governmental Authority 
and paid by Provider due to Provider’s sale of the Solar 
Services to Purchaser. 

9.2 Provider Obligations.  Subject to 
Section 9.1 above, Provider shall be responsible for the 
payment of all taxes, fees or charges imposed or 
authorized by any Governmental Authority, including all 
income, gross receipts, ad valorem, personal property or 
real property or other similar taxes and any and all 
franchise fees or similar fees assessed against it due to its 
ownership of the System.  Provider shall not be obligated 
for any taxes payable by or assessed against Purchaser 
based on or related to Purchaser’s overall income or 
revenues. 

10. FORCE MAJEURE. 

10.1 Definition.  “Force Majeure Event” 
means any act or event that prevents the affected Party 

from performing its obligations in accordance with the 
Agreement, if such act or event is beyond the reasonable 
control, and not the result of the fault or negligence, of 
the affected Party and such Party had been unable to 
overcome such act or event with the exercise of due 
diligence (including the expenditure of reasonable sums).  
Subject to the foregoing conditions, “Force Majeure 
Event” shall include without limitation the following acts 
or events:  (i) natural phenomena, such as storms, 
hurricanes, floods, lightning, volcanic eruptions and 
earthquakes; (ii) a deleterious environmental condition 
that precludes the safe occupation of the Premises; (iii) 
explosions or fires arising from lightning or other causes 
unrelated to the acts or omissions of the Party seeking to 
be excused from performance; (iv) acts of war or public 
disorders, civil disturbances, riots, insurrection, sabotage, 
epidemic, terrorist acts, or rebellion; (v) strikes or labor 
disputes (except strikes or labor disputes caused solely by 
employees of the Provider or as a result of such party’s 
failure to comply with a collective bargaining 
agreement); (vi) action by a Governmental Authority, 
including a moratorium on any activities related to the 
Agreement; and (vii) the inability for one of the Parties, 
despite its reasonable efforts, to obtain, in a timely 
manner, any Governmental Approval necessary to enable 
the affected Party to fulfill its obligations in accordance 
with the Agreement, provided that the delay or non-
obtaining of such Governmental Approval is not 
attributable to the Party in question and that such Party 
has exercised its reasonable efforts to obtain such Permit.  
A Force Majeure Event shall not be based on the 
economic hardship of either Party. 

10.2 Excused Performance.  Except as 
otherwise specifically provided in the Agreement, neither 
Party shall be considered in breach of the Agreement or 
liable for any delay or failure to comply with the 
Agreement, if and to the extent that such delay or failure 
is attributable to the occurrence of a Force Majeure 
Event; provided that the Party claiming relief under this 
Section 10 shall immediately (i) notify the other Party in 
writing of the existence of the Force Majeure Event, (ii) 
exercise all reasonable efforts necessary to minimize 
delay caused by such Force Majeure Event, (iii) notify 
the other Party in writing of the cessation or termination 
of said Force Majeure Event, and (iv) resume 
performance of its obligations hereunder as soon as 
practicable thereafter; provided, however, that Purchaser 
shall not be excused from making any payments and 
paying any unpaid amounts due in respect of Solar 
Services delivered to Purchaser prior to the Force 
Majeure Event performance interruption. 

10.3 Termination in Consequence of Force 
Majeure Event.  If a Force Majeure Event shall have 
occurred that has affected Provider’s or Purchaser’s 
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performance of its obligations hereunder and that has 
continued or reasonably can be deemed to continue for a 
continuous period of ninety (90) days, then Purchaser 
shall be entitled to terminate the Agreement upon thirty 
(30) days’ prior written notice to Provider.  Upon such 
termination for a Force Majeure Event, neither Party 
shall have any liability to the other other than any such 
liabilities that have accrued prior to such termination, nor 
shall Purchaser have any liability for Early Termination 
under Section 2.2 or any other section of this Agreement. 

11. DEFAULT. 

11.1 Provider Defaults and Purchaser 
Remedies. 

(a)  Provider Defaults.  The following 
events shall be defaults with respect to Provider (each, a 
“Provider Default”): 

 (i) Subject in each case to Force 
Majeure Event(s), Provider fails to commence 
Installation Work in accordance with Section 3 of this 
Agreement by the Construction Start Date or fails to 
complete the Installation Work within five (5) months 
from the date of commencing the Installation Work; 

 (ii) Purchaser’s third-party 
independent engineer determines before the Commercial 
Operation Date that the Installation Work is completed 
with substandard materials; 

(iii)  The System fails to provide at 
least seventy percentage (70%) of the Estimated Annual 
Production for two consecutive years, provided that such 
failure is not due to a Purchaser Act, or the acts or 
omissions of the Host, the District, or the County; third-
party shading of the System; or an Event of Force 
Majeure; 

 (iv) Provider defaults under the 
lease or the license, as applicable, for the Premises and 
fails to cure such default within the cure period specified 
therein. 

(v)  A Bankruptcy Event shall 
have occurred with respect to Provider; 

(vi)  Provider fails to pay Purchaser 
any undisputed amount owed under the Agreement 
within thirty (30) days from receipt of notice from 
Purchaser of such past due amount; or 

(vii)  Provider breaches any 
material term of the Agreement, not otherwise specified 

above, and (A) if such breach can be cured within thirty 
(30) days after Purchaser’s written notice of such breach 
and Provider fails to so cure, or (B) Provider fails to 
promptly commence and diligently pursue a cure within 
such thirty (30) day period if a longer cure period is 
needed. 

(b)  Purchaser’s Remedies.  If a Provider 
Default described in Section 11.1(a) has occurred and is 
continuing, in addition to other remedies expressly 
provided herein, and subject to Section 12, Purchaser 
may terminate the Agreement without penalty and 
without any obligation or liability of payment of any 
fees, charges or liquidated damages provided for under 
this Agreement, such as the Early Termination Fee, and 
may exercise all other remedies it may have at law or in 
equity or as provided under the Agreement. 

11.2 Purchaser Defaults and Provider’s 
Remedies. 

(a)  Purchaser Default.  The following 
events shall be defaults with respect to Purchaser (each, a 
“Purchaser Default”): 

(i) A Bankruptcy Event shall 
have occurred with respect to Purchaser, which is not 
dismissed in sixty (60) days; 

(ii) Purchaser breaches any 
material term of the Agreement if (A) such breach can be 
cured within thirty (30) days after Provider’s notice of 
such breach and Purchaser fails to so cure, or (B) 
Purchaser fails to promptly commence and diligently 
pursue said cure within such thirty (30) day period if a 
longer cure period is needed; and 

(iii) Purchaser fails to pay Provider 
any undisputed amount due Provider under the 
Agreement within thirty (30) days from receipt of notice 
from Provider of such past due amount.  

(iv) In the event of a Purchaser 
Act (as defined in Section 4.3(b)), one or more of the 
County’s payment obligations under the MOU terminates 
for any reason and is not replaced, pursuant to the MOU 
or one or more other agreements, with similar rights and 
obligations reasonably acceptable to Provider or, due to a 
Purchaser Act, Purchaser losses its access rights to the 
Premises under the Licenses for any reason not related to 
a Provider Default.  For purposes of clarity, termination 
of the MOU or the License as a result of Purchaser’s or 
its designee’s exercise of the purchase option in Section 
2.3 hereof shall not be deemed an event of default 
pursuant to this section. 
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(b) Provider’s Remedies.  If a Purchaser 
Default described in Sections 11.2(a) has occurred and is 
continuing, and Purchaser has not exercised its Purchase 
Option hereunder, Provider may terminate this 
Agreement and upon such termination, Provider shall be 
entitled to receive from Purchaser the Early Termination 
Fee pursuant to Section 2.2, as liquidated damages.  The 
Parties acknowledge that the calculation of damages will 
be difficult to ascertain and that the Parties therefor agree 
to this provision for liquidated damages. Notwithstanding 
the forgoing, in the event of a Purchaser Default pursuant 
to Section 11.2(a)(iii) and provided that Purchaser is not 
otherwise in default, Provider shall make reasonable 
efforts to seek payment from the Host and/or the County 
before terminating the Agreement hereunder, and, so 
long as either the Host or County makes full and 
complete payment for all amounts due by Purchaser 
under the Agreement within fifteen (15) days of 
Provider’s demand therefor, including all liabilities 
accruing up to such assumption, Provider shall not 
terminate the Agreement.  

11.3 Removal of System.  Upon any 
termination of the Agreement pursuant to this Section 11, 
Provider will remove the System pursuant to Section 2.5 
hereof, absent any purchase of the System by Purchaser 
pursuant to Section 2.2 hereof. 

12. LIMITATIONS OF LIABILITY. 

12.1 Except as expressly provided herein, 
neither Party shall be liable to the other Party or its 
Indemnified Persons for any special, punitive, exemplary, 
indirect, or consequential damages, losses or damages for 
lost revenue or lost profits, whether foreseeable or not, 
arising out of, or in connection with the Agreement. 

12.2 Unless otherwise provided for herein, a 
Party’s maximum liability to the other Party under the 
Agreement, shall be limited to the aggregate Estimated 
Remaining Payments as of the date of the events giving 
rise to such liability, provided, however, the limits of 
liability under this Section 12.2 shall not apply with 
respect to (i) indemnity obligations hereunder with 
respect to personal injury or intellectual property 
infringement claims, or (ii) the Early Termination Fee, if 
applicable. 

13. ASSIGNMENT. 

13.1  Assignment by Provider.  Provider 
shall not sell, transfer or assign (collectively, an 
“Assignment”) the Agreement or any interest therein, 
without the prior written consent of Purchaser, which 

shall not be unreasonably withheld, conditioned or 
delayed; provided, however, that, without the prior 
consent of Purchaser, Provider may (i) assign this 
Agreement to an Affiliate of Provider; (ii) assign this 
Agreement as collateral security in connection with any 
financing of the System (including, without limitation,  
pursuant to a sale-leaseback transaction).  In the event 
that Provider identifies such secured Financing Party in 
Schedule 5 of the Special Conditions, or in a subsequent 
notice to Purchaser, then Purchaser shall comply with the 
provisions set forth in Exhibit B of these General Terms 
and Conditions.  Any Financing Party shall be an 
intended third-party beneficiary of this Section 13.1.  
Any assignment by Provider without any required prior 
written consent of Provider shall not release Purchaser of 
its obligations hereunder. 

13.2. Acknowledgment of Collateral 
Assignment.  In the event that Provider identifies a 
secured Financing Party in Schedule 5 of the Special 
Conditions, or in a subsequent notice to Purchaser, then 
Purchaser hereby: 

(a)  acknowledges the collateral assignment 
by Provider to the Financing Party, of Provider’s right, 
title and interest in, to and under the Agreement, as 
consented to under Section 13.1 of the Agreement. 

(b) acknowledges that the Financing Party 
as such collateral assignee shall be entitled to exercise 
any and all rights of lenders generally with respect to the 
Provider’s interests in this Agreement. 

(c)  acknowledges that it has been advised 
that Provider has granted a first priority perfected 
security interest in the System to the Financing Party and 
that the Financing Party has relied upon the 
characterization of the System as personal property, as 
agreed in this Agreement in accepting such security 
interest as collateral for its financing of the System. 

 Any Financing Party shall be an intended third- 
party beneficiary of this Section13.2. 

 13.3 Assignment by Purchaser. Except as 
otherwise provided herein, Purchaser shall not assign the 
Agreement or any interest therein, without Provider’s 
prior written consent, which consent shall not be 
unreasonably withheld, conditioned or delayed.  Any 
assignment by Purchaser without the prior written 
consent of Provider shall not release Provider or 
Purchaser of their obligations hereunder. 
Notwithstanding the forgoing, Purchaser may assign the 
Agreement to the County or the District without 
Provider’s prior written consent, provided that the 
County or District, as the assignee, has a credit rating of  
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at least BBB as determined by S&P or Baa as determined 
by Moody’s or better at the time of such assignment. 

14. NOTICES. 

14.1 Notice Addresses.  Unless otherwise 
provided in the Agreement, all notices and 
communications concerning the Agreement shall be in 
writing and addressed to the other Party (or Financing 
Party, as the case may be) at the addresses set forth in 
Schedule 6 of the Special Conditions, or at such other 
address as may be designated in writing to the other Party 
from time to time. 

14.2 Notice.  Unless otherwise provided 
herein, any notice provided for in the Agreement shall be 
hand delivered, sent by registered or certified U.S. Mail, 
postage prepaid, or by commercial overnight delivery 
service, or transmitted by facsimile and shall be deemed 
delivered to the addressee or its office when received at 
the address for notice specified above when hand 
delivered, upon confirmation of sending when sent by 
facsimile (if sent during normal business hours or the 
next Business Day if sent at any other time), on the 
Business Day after being sent when sent by overnight 
delivery service (Saturdays, Sundays and legal holidays 
excluded), or five (5) Business Days after deposit in the 
mail when sent by U.S. mail. 

14.3 Address for Invoices.  All invoices 
under the Agreement shall be sent to the address 
provided by Purchaser. Invoices shall be sent by regular 
first class mail postage prepaid. 

15. CONFIDENTIALITY. 

15.1 Confidentiality Obligation.  If either 
Party provides confidential information, including 
business plans, strategies, financial information, 
proprietary, patented, licensed, copyrighted or 
trademarked information, and/or technical information 
regarding the financing, design, operation and 
maintenance of the System or of Purchaser’s business 
(“Confidential Information”) to the other or, if in the 
course of performing under the Agreement or negotiating 
the Agreement a Party learns Confidential Information 
regarding the facilities or plans of the other, the receiving 
Party shall, to the extent permitted under the Maryland 
Public Information Act, as set forth in the State 
Government Article of the Annotated Code of 
Maryland,(a) protect the Confidential Information from 
disclosure to third parties with the same degree of care 
accorded its own confidential and proprietary 
information, and (b) refrain from using such Confidential 
Information, except in the negotiation and performance 

of the Agreement.  Notwithstanding the above, a Party 
may provide such Confidential Information to its 
officers, directors, members, managers, employees, 
agents, contractors and consultants, and Affiliates, 
lenders, and potential assignees of the Agreement or 
acquirers of Provider or its Affiliates (provided and on 
condition that such potential assignees be bound by a 
written agreement restricting use and disclosure of 
Confidential Information) (collectively, 
“Representatives”), in each case whose access is 
reasonably necessary.  Each such recipient of 
Confidential Information shall be informed by the Party 
disclosing Confidential Information of its confidential 
nature and shall be directed to treat such information 
confidentially and shall agree to abide by these 
provisions.  In any event, each Party shall be liable (with 
respect to the other Party) for any breach of this provision 
by any entity to whom that Party improperly discloses 
Confidential Information.  The terms of the Agreement 
(but not its execution or existence) shall be considered 
Confidential Information for purposes of this Article, 
except as set forth in Section 15.3.  All Confidential 
Information shall remain the property of the disclosing 
Party and shall be returned to the disclosing Party or 
destroyed after the receiving Party’s need for it has 
expired or upon the request of the disclosing Party. 

15.2  Permitted Disclosures.  Notwithstanding 
any other provision herein, neither Party shall be required 
to hold confidential any information that: 

(a)  becomes publicly available other than 
through the receiving Party; 

(b) is required to be disclosed by a 
Governmental Authority, under Applicable Law or 
pursuant to a validly issued subpoena or required filing, 
but a receiving Party subject to any such requirement 
shall promptly notify the disclosing Party of such 
requirement; 

(c)  is independently developed by the 
receiving Party; or 

(d)  becomes available to the receiving 
Party without restriction from a third party under no 
obligation of confidentiality. 

15.3 Goodwill and Publicity.  Neither Party 
shall use the name, trade name, service mark, or 
trademark of the other Party in any promotional or 
advertising material without the prior written consent of 
such other Party.  The Parties shall coordinate and 
cooperate with each other when making public 
announcements related to the execution and existence of 
the Agreement, and each Party shall have the right to 
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promptly review, comment upon, and approve any 
publicity materials, press releases, or other public 
statements by the other Party that refer to, or that 
describe any aspect of, the Agreement; provided that no 
such publicity releases or other public statements (except 
for filings or other statements or releases as may be 
required by Applicable Law) shall be made by either 
Party without the prior written consent of the other Party.  
At no time will either Party acquire any rights 
whatsoever to any trademark, trade name, service mark, 
logo or other intellectual property right belonging to the 
other Party. Notwithstanding the foregoing, Purchaser 
agrees that Provider may, at its sole discretion, take 
photographs of the installation process of the System 
and/or the completed System, and Provider shall be 
permitted to use such images (regardless of media) in its 
marketing efforts, including but not limited to use in 
brochures, advertisements, websites and news outlet or 
press release articles. The images shall not include any 
identifying information without Purchaser permission, 
which may be withheld in the sole and absolute 
discretion of Purchaser, and the installation site shall not 
be disclosed beyond the type of establishment (such as 
“Retail Store,” “Distribution Center,” or such other 
general terms), and state. 

15.4 Enforcement of Confidentiality 
Obligation.  Each Party agrees that the disclosing Party 
would be irreparably injured or harmed by a breach of 
this Article by the receiving Party or its Representatives 
or other Person to whom the receiving Party discloses 
Confidential Information of the disclosing Party and that 
the disclosing Party may be entitled to equitable relief, 
including injunctive relief and specific performance, in 
the event of any breach of the provisions of this Article.  
To the fullest extent permitted by Applicable Law, such 
remedies shall not be deemed to be the exclusive 
remedies for a breach of this Article, but shall be in 
addition to all other remedies available at law or in 
equity. 

16. INDEMNITY. 

16.1 Provider’s Indemnity.  Subject to 
Section 12, Provider agrees that it shall indemnify and 
hold harmless Purchaser, its permitted successors and 
assigns, and their respective officials, directors, officers, 
members, shareholders, as applicable, and employees 
(collectively, the “Purchaser Indemnified Parties”) from 
and against any and all Losses incurred by the Purchaser 
Indemnified Parties to the extent arising from or out of 
the following:  all claims, losses, damages, costs and 
expenses, including reasonable attorney fees and 
professional fees and court cost, arising out of or relating 
to any injury to or death of any Person or loss or damage 

to property of any Person, including without limitation 
damage to sensitive electrical equipment, or to the 
Premises to the extent arising out of or relating to (a) 
Provider’s acts, omissions, negligence or willful 
misconduct, or (b) the Installation Work, or (c) the 
System or System Operations, or (d) any infringement of 
patents or the improper use of other proprietary rights by 
Provider or its employees or representatives that may 
occur in connection with the performance of the 
Installation Work, System Operations or Solar Services 
and the ownership and use of the System.  Provider shall 
not, however, be required to reimburse or indemnify any 
Purchaser Indemnified Party for any Loss to the extent 
such Loss is due to the negligence or willful misconduct 
of any Purchaser Indemnified Party. 

16.2 Intentionally Omitted. 

17. INSURANCE. 

Provider shall maintain the insurance coverages 
in full force and effect throughout the Term as set forth in 
Exhibit C. 

18. MISCELLANEOUS. 

18.1 Integration; Exhibits.  The Agreement, 
together with the Exhibits and Schedules attached thereto 
and hereto, constitute the entire agreement and 
understanding between Provider and Purchaser with 
respect to the subject matter thereof and supersedes all 
prior agreements relating to the subject matter hereof, 
which are of no further force or effect.  The Exhibits and 
Schedules attached thereto and hereto are integral parts 
hereof and are made a part of the Agreement by 
reference.  In the event of a conflict between the 
provisions of these General Conditions and any 
applicable Special Conditions, the provisions of the 
Special Conditions shall prevail. 

18.2 Amendments.  This Agreement may 
only be amended, modified or supplemented by an 
instrument in writing executed by duly authorized 
representatives of Provider and Purchaser. 

18.3 Industry Standards.  Except as 
otherwise set forth herein, for the purpose of the 
Agreement the normal standards of performance within 
the solar photovoltaic power generation industry in the 
relevant market shall be the measure of whether a Party’s 
performance is reasonable and timely.  Unless expressly 
defined herein, words having well-known technical or 
trade meanings shall be so construed. 
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18.4 Cumulative Remedies.  Except as set 
forth to the contrary herein, any right or remedy of 
Provider or Purchaser shall be cumulative and without 
prejudice to any other right or remedy, whether contained 
herein or not. 

18.5 Intentionally Omitted.  

18.6 Limited Effect of Waiver.  The failure 
of Provider or Purchaser to enforce any of the provisions 
of the Agreement, or the waiver thereof, shall not be 
construed as a general waiver or relinquishment on its 
part of any such provision, in any other instance or of any 
other provision in any instance. 

18.6 Survival.  The obligations under 
Sections 2.2 (Early Termination), 2.5 (Removal of 
System), Section 7.1 (Provider Covenants), Sections 
7.2(d), (e), and (f) (Purchaser Covenants), , Article 9 
(Taxes and Governmental Fees), Article 12 (Limitation 
of Liability), Article 14 (Notices), Article 15 
(Confidentiality), Article 18 (Miscellaneous), or pursuant 
to other provisions of this Agreement that, by their sense 
and context, are intended to survive termination of this 
Agreement shall survive the expiration or termination of 
this Agreement for any reason. 

18.7 Governing Law.  This Agreement shall 
be governed by and construed in accordance with the 
domestic laws of the State of Maryland without reference 
to any conflict of law principles.  The Parties agree that 
the courts of the State of Maryland shall have jurisdiction 
over any action or proceeding arising under the 
Agreement to the fullest extent permitted by Applicable 
Law.  The Parties waive to the fullest extent permitted by 
Applicable Law any objection it may have to the laying 
of venue of any action or proceeding under this 
Agreement any courts described in this Section 18.7. 

18.8 Severability.  If any term, covenant or 
condition in the Agreement shall, to any extent, be 
invalid or unenforceable in any respect under Applicable 
Law, the remainder of the Agreement shall not be 
affected thereby, and each term, covenant or condition of 
the Agreement shall be valid and enforceable to the 
fullest extent permitted by Applicable Law and, if 
appropriate, such invalid or unenforceable provision shall 
be modified or replaced to give effect to the underlying 
intent of the Parties and to the intended economic 
benefits of the Parties. 

18.9 Relation of the Parties.  The 
relationship between Provider and Purchaser shall not be 
that of partners, agents, or joint ventures for one another, 
and nothing contained in the Agreement shall be deemed 
to constitute a partnership or agency agreement between 

them for any purposes, including federal income tax 
purposes.  Provider and Purchaser, in performing any of 
their obligations hereunder, shall be independent 
contractors or independent parties and shall discharge 
their contractual obligations at their own risk. 

18.10  Successors and Assigns.  This 
Agreement and the rights and obligations under the 
Agreement shall be binding upon and shall inure to the 
benefit of Provider and Purchaser and their respective 
successors and permitted assigns. 

18.11 Counterparts.  This Agreement may be 
executed in one or more counterparts, all of which taken 
together shall constitute one and the same instrument 

18.12 Facsimile Delivery.  This Agreement 
may be duly executed and delivered by a Party by 
execution and facsimile or electronic, “pdf” delivery of 
the signature page of a counterpart to the other Party. 

18.13 Attorneys’ Fees.  If any legal action, 
arbitration, or other proceeding is brought for the 
enforcement of the Agreement or because of an alleged 
dispute, default, misrepresentation, or breach in 
connection with any of the provisions of the Agreement, 
except as expressly excluded in the Agreement, the 
successful or prevailing Party shall be entitled to recover 
reasonable attorneys’ fees, expenses expert witness fees, 
and other costs incurred in that action or proceeding in 
addition to any other relief to which it may be entitled. 

18.14 Liquidated Damages Not Penalty.  
Purchaser acknowledges that the Early Termination Fee 
constitutes liquidated damages, and not penalties, in lieu 
of Provider’s actual damages resulting from the early 
termination of the Agreement.  Purchaser further 
acknowledges that in accordance with Purchaser’s rights 
and obligations under the Agreement, the Early 
Termination Fee constitutes fair and reasonable damages 
to be borne by Purchaser. 

18.15 Provider’s Right to Enforce MOU.  If at 
any time during the Term of this Agreement, Purchaser 
fails to assert its rights under the MOU relating to the 
District’s or County’s payment obligations, then, upon 
thirty (30) day’s notice to the Purchaser, if Purchaser 
continues to fail to assert such rights, then Provider may 
enforce such rights directly against the District or County 
as if the Provider was the Purchaser thereunder. 

18.16 Limit on Purchaser’s Obligations.  
Notwithstanding anything herein to the contrary, all 
obligations to be undertaken by the Purchaser pursuant to 
this Agreement shall not constitute general obligations of 
the Purchaser and shall not pledge the full faith and credit 
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of the Purchaser, but shall be limited obligations of the 
Purchaser only, payable solely from funds provided by 
the County pursuant to the MOU, which County  funds 
are subject to appropriation.  The Purchaser shall be 
required to make payments and to perform such of its 
obligations under this Agreement as require the 
expenditure of funds only to the extent that there are any 
funds available to the Purchaser from the County in 
accordance with the terms and conditions of the MOU.  

 

[Remainder of page intentionally left blank.] 
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These General Terms and Conditions are witnessed and 
acknowledged by SunEdison and Party B below.  For the 
avoidance of doubt, neither SunEdison nor Party B shall 
have any obligations or liability resulting from its 
witnessing and acknowledging these General Terms and 
Conditions. 

“SUNEDISON”: SUNEDISON ORIGINATION3, LLC 

By:   _________________________________________  

Name:   _______________________________________  

Title:   ________________________________________  

Date:   ________________________________________  

“Purchaser”: Northeast Maryland Waste Disposal 
Authority  

By:   _________________________________________  

Name:   _______________________________________  

Title:   ________________________________________  

Date:   ________________________________________  

 



 

Exhibit A 
of General Conditions 

 
[PURCHASER’S LETTERHEAD] 

 
 
 
 
 
Director 
Department of Public Works 
Howard County Government 
3430 Courthouse Drive 
Ellicott City, MD 21043 
 
  
Re:  Proposed Solar Power Installation at 4361 New Cut Road, Ellicott City, Maryland 21043 (the “Premises”) 

for Solar Services to be provided to Worthington Elementary School, located at 4570 Roundhill Road, 
Ellicott City, MD 21043   

 NOTICE OF License dated [  ] between Northeast Maryland Waste Disposal Authority (Authority) and 
Howard County, Maryland (the “License Agreement”)  

Dear Director: 

The Authority and SunEdison Origination3, LLC (“SunEdison”) have entered into a Solar Power & Services 
Agreement (the “SPSA”), dated __________, pursuant to which SunEdison will install, finance, operate, and 
maintain a solar photovoltaic system (the “System”) at the Premises subject to the terms, conditions and provisions 
of the License Agreement .  By signing below and returning this letter to us, you confirm that: 

1. In accordance with the related SPSA, the solar photovoltaic system and the renewable energy 
(including environmental credits and related attributes) produced by the system (collectively the “System”) are 
personal property, and shall not be considered the property (personal or otherwise) of Howard County upon 
installation of the System at the Premises. 
 
2. Subject to the terms, conditions and provisions of the License Agreement, SunEdison or its designee 
(including finance providers) shall have the right to access the Premises in order to install, operate, inspect, 
maintain, and remove the System.  
 
3. Howard County has been advised that the finance providers for the System have a first priority 
perfected security interest in the System.   
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We thank you for your consideration of this opportunity and we look forward to working with you in our 
environmental campaign to increase the utilization of clean, renewal energy resources. 

 
      Very truly yours, 
       
       
 
      By:______________________________ 

   Name: _______________, Executive Director 
   Title:  Authorized Representative 
  

Acknowledged and agreed by: 
 
Howard County 
By: ________________________ 
Name: Director Department of Public Works 
Title: Authorized Representative   
 

 

Page 21 of 27 
GENERAL CONDITIONS FINAL 06.22.10 

 



 
 

Exhibit B 
of General Conditions 

 
Certain Agreements for the Benefit of the Financing Parties 

Purchaser acknowledges that Provider will be financing the installation of the System either through a lessor, lender 
or with financing accommodations from one or more financial institutions and that the Provider may sell or assign 
the System and/or may secure the Provider’s obligations by, among other collateral, a pledge or collateral 
assignment of this Agreement and a first security interest in the System.  In order to facilitate such necessary sale, 
conveyance, or financing, and with respect to any such financial institutions of which Provider has notified 
Purchaser in writing Purchaser agrees as follows: 

 (a)  Consent to Collateral Assignment.  Purchaser consents to either the sale or conveyance to a lessor or 
the collateral assignment by Provider to the a lender that has provided financing of the System, of the Provider’s 
right, title and interest in and to this Agreement. 

 (b)  Notices of Default.  Purchaser will deliver to the Financing Party, concurrently with delivery thereof to 
Provider, a copy of each notice of default given by Purchaser under the Agreement, inclusive of a reasonable 
description of Provider default.  No such notice will be effective absent delivery to the Financing Party. 

(c) Rights Upon Event of Default.  Notwithstanding any contrary term of this Agreement: 

i. The Financing Party, as collateral assignee, shall be entitled to exercise, in the place and stead of 
Provider, any and all rights and remedies of Provider under this Agreement in accordance with the terms of this 
Agreement and only in the event of Provider’s or Host’s default.  The Financing Party shall also be entitled to 
exercise all rights and remedies of secured parties generally with respect to this Agreement and the System.  

 
ii. The Financing Party shall have the right, but not the obligation, to pay all sums due under this 

Agreement and to perform any other act, duty or obligation required of Provider thereunder or cause to be cured any 
default of Provider thereunder in the time and manner provided by the terms of this Agreement.  Nothing herein 
requires the Financing Party to cure any default of Provider under this Agreement or (unless the Financing Party has 
succeeded to Provider’s interests under this Agreement) to perform any act, duty or obligation of Provider under this 
Agreement, but Purchaser hereby gives it the option to do so. 

 
iii.  Upon the exercise of remedies under its security interest in the System, including any sale thereof by 

the Financing Party, whether by judicial proceeding or under any power of sale contained therein, or any 
conveyance from Provider to the Financing Party (or any assignee of the Financing Party) in lieu thereof, the 
Financing Party shall give notice to Host of the transferee or assignee of this Agreement. Any such exercise of 
remedies shall not constitute a default under this Agreement.   
 

iv. Upon any rejection or other termination of this Agreement pursuant to any process undertaken with 
respect to Provider under the United States Bankruptcy Code, at the request of the Financing Party made within 
ninety (90) days of such termination or rejection, Host shall enter into a new agreement with the Financing Party or 
its assignee having the same terms and conditions as this Agreement. 
 
 (d)  Right to Cure.  

i. Except in an event of Emergency (provided such Emergency is not due to the acts or omissions of the 
Purchaser, Host, District, or any of their employees, agents, or assigns) or Force Majeure or in the event Provider 
fails to maintain the  required insurance coverages, Purchaser will not exercise any right to terminate or suspend this 
Agreement unless it shall have given the Financing Party prior written notice by sending notice to the Financing 
Party (at the address provided by Provider)   of its intent to terminate or suspend this Agreement, specifying the 
condition giving rise to such right, and the Financing Party shall not have caused to be cured the condition giving 
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rise to the right of termination or suspension within thirty (30) days after such notice or (if longer) the periods 
provided for in this Agreement.  The Parties respective obligations will otherwise remain in effect during any cure 
period; provided that if such Provider default reasonably cannot be cured by the Financing Party within such period 
and the Financing Party commences and continuously pursues cure of such default within such period, such period 
for cure will be extended for a reasonable period of time under the circumstances, such period not to exceed 
additional ninety (90) days.   

 
ii. If the Financing Party (including any purchaser or transferee), pursuant to an exercise of remedies by 

the Financing Party, shall acquire title to or control of Provider’s assets and shall, within the time periods described 
in Sub-section (c)(i) above, cure all defaults under this Agreement existing as of the date of such change in title or 
control in the manner required by this Agreement and which are capable of cure by a third person or entity, then 
such person or entity shall no longer be in default under this Agreement, and this Agreement shall continue in full 
force and effect.  

*** 
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Exhibit C 

of General Conditions 
 

Provider Insurance Requirements 
 

 
1.  Provider shall carry the following required insurance coverage, in addtion to the insurance required under the 
lease or license for the Premises.  Losses valued at or below policy deductibles shall be considered covered losses 
and Provider and/or its contractors and subcontractors (collectively “Contractors” herein) shall be responsible for 
payment of all insurance policy deductibles with no contribution by the Purchaser, the Host, or the County.  
 
a.  “Builder’s Risk”/All-Risk” Property Insurance covering the work and materials used in developing the 
System with a limit of coverage at least equal to the full replacement value of the System. Such property insurance 
shall be written on a replacement cost basis, subject to standard exclusions, property limitations and conditions. 
Such insurance shall include the Purchaser, the County, the District and the Host, as Additional Named Insureds, 
and shall insure against fire, extended coverage and all risk perils (including resultant loss or damage from or as a 
consequence of faulty materials, workmanship or design). 

Licensee expressly waives all right of recovery against the Purchaser, the County, the District and the Host for 
damage to its tools and equipment and shall assure that the Builder’s Risk insurer agrees to waive of subrogation 
against the Purchaser, the County, the District and the Host. 

b.  Worker’s Compensation Insurance with limits of coverage as follows: 
                (i)  Coverage A:  Coverage for all applicable states with statutory Maryland jurisdiction coverage 
mandatory. 
                (ii)  Coverage B:  $100,000 
 
c.  Automobile Liability Insurance with limits of liability of at least $1,000,000 combined single limit per 
occurrence, naming the Purchaser, the County, the District and the Host as additional insureds.  Coverage for non-
owned and hired vehicles shall be included.  If hazardous materials are transported, insurance shall comply with 
applicable law relating to such transport. 
 
d.  Commercial General Liability Insurance with combined single limits of $10,000,000 per occurrence, naming 
the Purchaser, the County, the District and the Host as an additional insureds.  Unless deemed unnecessary by the 
Purchaser, the policy shall contain, but not be limited to, the following coverage endorsements: 
                (i)  Contractual Liability, including Contractors 
               (ii)  Personal and Advertising Injury 
               (iii)  Products and Completed Operations 
               (iv)  Explosion, Collapse, and Underground Hazards (XCU) - required if such exposure exists due to the 
nature of the work to be performed. 
 
This insurance may be provided by a combination of a primary policy and excess coverage. 
 
e.  Provider’s Pollution Liability Insurance with combined single limits of $10,000,000 per claim naming the 
Purchaser, the County, the District and the Host as an additional insureds.  Such coverage may be included under the 
Commercial General Liability Insurance policy by endorsement if there is no exclusion for sudden and accidental 
pollution or claims arising out of environmental work or laboratory analysis. 
 
 f.  Professional Liability/Errors and Omissions Insurance to the Provider’s profession with policy limits of at 
least $3,000,000 per claim.  Provider shall continue to maintain such insurance, covering incidents occurring or 
claims made, for a period of three (3) years after substantial completion of the System. 
 
2.  If any of the insurance policies required to fulfill the requirements of the Installation Work are written on a 
claims-made basis, Provider shall continue to maintain such insurance, covering incidents occurring or claims made, 
for a period of three years after substantial completion of the Installation Work. 
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3.  All policies of insurance shall be underwritten by companies licensed to do business in the State of Maryland. 
 
4.  The Provider shall assure that all Contractors performing services in accordance with the SPSA carry identical 
insurance coverage required of the Provider, either individually or as an Additional Insured on the policies of the 
Provider or coverage limits in accordance with local industry practice at the discretion of the Design Builder.  
Subject to a limitation of $10,000,000 per occurrence per Contractor, Provider shall indemnify the Purchaser for any 
underinsured or uninsured losses relating to the contractual services involving Contractors, except for workers’ 
compensation claims for which Purchaser shall be indemnified up to the statutory limits. 
 
Provider shall be responsible for maintaining a list of all Contractors and their respective insurance companies and 
policies and coverage and shall provide the list to Purchaser. 
 
5.  The Provider shall not commence Installation Work under the SPSA until evidence of all required coverage is 
received by the Purchaser.  Further, the Provider shall continue to provide the Purchaser with evidence of policy 
renewals until the completion of the SPSA and shall not reduce or cancel or change any of the required coverage 
without 60 days notice of such change to the  Purchaser. 
 
6.  The Provider will indemnify, defend and hold harmless the Purchaser from liability for any injuries to the 
employees, servants, agents, Contractors or assignees of the Provider arising out of or during the course of services 
relating to the SPSA. 
 
7.  Except as otherwise provided in Section 5.04.C, the providing of any insurance required herein does not relieve 
the Provider of any of the responsibilities or obligations assumed by the Provider in the SPSA for which the 
Provider may be liable by law or otherwise. 
 
8.  Failure to provide and continue in force such insurance as required above shall be deemed as a material breach of 
the SPSA and at the Purchaser’s election shall operate as an immediate termination of the SPSA, without penalty or 
payment of the Early Termination Fee.  The Purchaser may, but is not obligated to, obtain any insurance not being 
maintained by Provider and required under this SPSA.  In the event the Purchaser does obtain such insurance, then 
Provider shall immediately pay the full premium to Purchaser, plus an administrative fee of ten percent (10%) of the 
insurance premium.  In the event Provider fails to pay the premium, the amount of the premium will be deducted 
from paymets due to Provider.  If Purchaser purchases any insurance as provided for herein, such purchase shall  be 
deemed to be a waiver by Purchaser of the right to declare a breach based on Provider’s said default, as long as 
Purchaser does not incur any unpaid expense related thereto. 
       
9.  As evidence of the above-required insurance, Provider shall provide Purchaser with certificates of insurance, and 
all new and renewal certificates replacing any such policies that expire shall be delivered to Purchaser at least thirty 
(30) days before the date of expiration.  Such certificates shall name Purchaser, the County, the District and the Host 
as additional insureds as required above, and provide that that Purchaser shall receive thirty (30) days prior written 
notice of non-renewal, cancellation of or significant modification to any of the above policies and indicate that the 
comprehensive bodily injury and property damage insurance have been endorsed as described above.  All insurance 
shall be placed and maintained with insurers authorized to do business in the State of Maryland and who have an 
A.M. Best rating of A/XI or better unless otherwise approved by Purchaser in writing. Notwithstanding the forgoing 
or anything to the contrary in the Agreement, a downgrade in Provider’s insurer’s A.M. Best rating shall not 
constitute a default under the Agreement and shall not give rise to any right by Purchaser to terminate the 
Agreement, provided that Provider uses commercially reasonable efforts to obtain replacement covereages from an 
insurer meeting the rating requirements herein as soon as reasonably possible. 
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Schedule I 

of General Conditions 
 

System Construction Schedule 
 

NTP (Notice to Proceed): To be determined 

Review and Permitting: Five (Weeks) 

Construction:  Fourteen (14) Weeks 

Commissioning: Two (2) Weeks 

Total: Twenty-one weeks 

 

Last Date for Start of Construction:   January 7, 2011 

Last Date for Commissioned Project:  June 7, 2011 
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Schedule II 
of General Conditions 

 
SunBurst Grant Special Conditions 

 
 
The Provider acknowledges and confirms that the Purchaser and the County applied for and have been awarded the 
SunBurst Grant as defined in the foregoing General Conditions, and that the Sunburst Grant Special Conditions in 
this Schedule II have been incorporated into the Agreement.  The Provider further acknowledges that the SunBurst 
Grant is material to the overall success of the Agreement and, therefore, the Provider covenants to meet the 
deadlines and abide by the terms and conditions of the SunBurst MOU (defined below) applicable to the Provider as 
the Contractor thereunder and will take all actions to enable the Purchaser to meet the Purchaser’s obligations and 
deadlines .  Additionally, the Provider agrees that: 
 
 
1. Early Termination Right Without Penalty.  Pursuant to the Memorandum of Understanding by and between 
the MEA and the Purchaser, attached to this Schedule II, (the “SunBurst MOU”), the commissioning deadline of the 
SunBurst Grant governs the period within which the Project must be financed, designed, constructed and deemed 
commercially operational.  Notwithstanding anything in the General Conditions, the Parties agree that Installation 
Work will commence only if the Commercial Operation Date will occur within the timeline prescribed by the 
SunBurst MOU.  

Installation Work must commence prior to January 7, 2011 (the “SunBurst Termination Date”), unless an alternate 
date is agreed to by all Parties in writing.  If construction has not commenced on the System by the SunBurst 
Termination Date, and no alternative date is agreed to by the Parties, the Agreement may be terminated by the 
Purchaser or caused to be terminated by the County, without penalty of any kind including without limitation no 
Early Termination Fee, upon which termination all Parties shall be released of all obligations and liabilities under 
the Agreement and all related agreements, excepting obligations that survive pursuant to specific provisions thereof 
for liability incurred prior to said termination.  The Parties shall sign a release and waiver within five (5) business 
days after the SunBurst Termination Date.  

As provided for above, termination of the Agreement under this Schedule II shall not trigger the payment of the 
Early Termination Fee and the Provider hereby waives all claims to such payment being due. 

2. Schedule 2 (“kWh Rate”) of the Special Conditions of the SPSA (Solar Power and Services 
Agreement) shall be finalized to factor into said rate and payment, as applicable, a reduction for the benefit of the 
County and the Host. 

 

 

 

































































Standard SPSA Special Conditions – New Cut – 20 year term, w/o REC purchase, w/ Sunburst grant 

- 1 - 

 

SOLAR POWER & SERVICES AGREEMENT 

This Solar Power & Services Agreement is made and entered into as of this ____ day of March, 2010 (the 
“Effective Date”), between SunEdison Origination3, LLC, a Delaware limited liability company (“Provider”), and 
Northeast Maryland Waste Disposal Authority (“Purchaser”; and, together with Provider, each, a “Party” and together, 
the “Parties”). 

WITNESSETH: 

WHEREAS, Purchaser desires that Provider install and operate a solar photovoltaic system at the Premises (as 
hereafter defined) for the purpose of providing Solar Services (as hereafter defined), and Provider is willing to do the 
same;  

WHEREAS, Provider and Purchaser acknowledged those certain General Terms and Conditions of Solar Power 
& Services Agreement dated as of,____, 2010 (“General Conditions”), which are incorporated by reference as set forth 
herein; and 

WHEREAS, the terms and conditions of this Solar Power & Services Agreement, excluding the General 
Conditions incorporated herein, constitute the “Special Conditions” referred to in the General Conditions.  

NOW THEREFORE, in consideration of the mutual promises set forth below, and other good and valuable 
consideration, the receipt and sufficiency of which are hereby acknowledged, the Parties hereby agree as follows: 

1. Incorporation of General Conditions.   The General Conditions are incorporated herein as if set forth in their entirety. 

2.  Schedules.  The following Schedules hereto are the respective Schedules to the Special Conditions referenced in the 
General Conditions: 

Schedule 1 Description of the Premises & System 
Schedule 2 kWh Rate 
Schedule 3 Purchase Option Amount 
Schedule 4 Estimated Annual Production 

  Schedule 5   Notice Information 
 

 
IN WITNESS WHEREOF and in confirmation of their consent to the terms and conditions contained in this 

Agreement and intending to be legally bound hereby, Provider and Purchaser have executed this Agreement as of the 
Effective Date. 

 
 

SUNEDISON ORIGINATION3,  LLC

By:  SUNEDISON LLC 
 
By:___________________________ 

Name:  
Title: 
Date: 

[  ] 

By:___________________________ 
Name:  
Title: 
Date 
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SCHEDULES 
. I. Schedule 1:  Description of Premises and System  
 

Solar System Premises:  

 

8170 Hillsborough Road, Ellicott City, MD 21043 

Solar System Size: 450 kW (DC) 
Sunburst grant amount:* $1/watt 
Scope: Design and supply grid-interconnected, ground mounted or roof-top 

solar electric (PV) system.    
 

Module: 
 

Solon 270W or Equivalent 
 

Inverter: IEEE 1547 qualified 
 

  
 

II. Schedule 2 - -  kWh Rate* 

The kWh Rate with respect to the System under the Agreement shall be in accordance with the following schedule:    

Year of 
System 
Term 

kWh Rate** 
($/kWh) 

Year of 
System 
Term 

$/kWh 
Rate** 
($/kWh) 

1 $0.0950 11 $0.1277 
2 $0.0979 12 $0.1315 
3 $0.1008 13 $0.1354 
4 $0.1038 14 $0.1395 
5 $0.1069 15 $0.1437 
6 $0.1101 16 $0.1480 
7 $0.1134 17 $0.1524 
8 $0.1168 18 $0.1570 
9 $0.1203 19 $0.1617 

10 $0.1240 20 $0.1666 
 

*The kWh Rate is contingent upon Purchaser’s receipt of a Sunburst grant in the amount shown in Schedule 1 herein 
and application of such grant amount in accordance with Section 6.6 of the General Conditions. 
**Calculated based on the year 1 kWh Rate multiplied by 3%inflation factor each year. 
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III. Schedule 3 – Early Termination Fee   
 

The Early Termination Fee with respect to the System under the Agreement shall be calculated in accordance with 
the following understanding the actual amount may change as it is based on dollars per watt ($/watt) and could 
change based on final system size configuration at installation:    

Early 
Termination 
Occurs in 
Year: 

Column 1 Early 
Termination Fee 
where Purchaser 
does not take 
Title to the 
System (including 
costs of removal) 

Extended 
($/watt X 
462 kW) 

Purchase Date Occurs 
on the 91st day 
following : 
(Each “Anniversary” 
below shall refer to the 
anniversary  of the 
Commercial Operation 
Date) 

Column 2 Early 
Termination Fee where 
Purchaser takes Title to the 
System 
(does not include costs of 
removal)* 

Extended 
($/watt X 
462 kW) 

1*  $                     10.52  $4,860,057        
2  $                        7.43  $3,432,660        
3  $                        6.93  $3,201,660        
4  $                        6.36  $2,938,320        
5  $                        5.76  $2,661,120        
6  $                        5.12  $2,365,440  5th Anniversary  $                                     4.62  $2,134,440 

7  $                        5.00  $2,310,000  6th Anniversary  $                                      4.50  $2,079,000 

8  $                        4.86  $2,245,320  7th Anniversary  $                                      4.36  $2,014,320 

9  $                        4.71  $2,176,020  8th Anniversary  $                                      4.21  $1,945,020 

10  $                        4.53  $2,092,860  9th Anniversary  $                                      4.03  $1,861,860 

11  $                        4.29  $1,981,980  10th Anniversary  $                                      3.79  $1,750,980 

12  $                        4.01  $1,852,620  11th Anniversary  $                                      3.51  $1,621,620 

13  $                        3.71  $1,714,020  12th Anniversary  $                                      3.21  $1,483,020 

14  $                        3.39  $1,566,180  13th Anniversary  $                                      2.89  $1,335,180 

15  $                        3.06  $1,413,720  14th Anniversary  $                                      2.56  $1,182,720 

16  $                        2.72  $1,256,640  15th Anniversary  $                                      2.22  $1,025,640 

17  $                        2.37  $1,094,940  16th Anniversary  $                                      1.87  $863,940 

18  $                        2.00  $924,000  17th Anniversary  $                                      1.50  $693,000 

19  $                        1.62  $748,440  18th Anniversary  $                                      1.12  $517,440 

20  $                        1.43  $660,660  19th Anniversary  $                                      0.93  
$429,660 

At Expiration (the end of the Initial Term), the amount in Column 1 shall be deemed to be zero (0). 
*Includes Early Termination prior to the Commercial Operation Date. 
 

 
IV. Schedule 4 – Estimated Annual Production   
 
Estimated Annual Production commencing on the Commercial Operation Date with respect to System under the 
Agreement shall be as follows: 

 
Year of 
System 
Term 

Estimated 
Production 
(kWh) 

Year of 
System 
Term 

Estimated 
Production 
(kWh) 

1 573,300 11 529,052 
2 568,714 12 524,820 
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3 564,164 13 520,621 
4 559,651 14 516,456 
5 555,173 15 512,325 
6 550,732 16 508,226 
7 546,326 17 504,160 
8 541,956 18 500,127 
9 537,620 19 496,126 

10 533,319 20 492,157 

The values set forth in the table above are estimates (and not guarantees), of approximately how many kWhs are 
expected to be generated annually by the System. 

V. Schedule 5 – Notice Information 
 
 

Purchaser:  
 
Northeast Maryland Waste Disposal Authority 
Executive Director 
Tower II - Suite 402 
100 S. Charles Street 
Baltimore, MD 21201 
Tel. (410) 333-2730 
Fax. (410) 333-2721 

Provider: 
 
SunEdison Origination3, LLC 
c/o Sun Edison LLC 
12500 Baltimore Avenue 
Beltsville, MD  20705 
1-888-786-3347 
 
With a copy to 
 
General Counsel 
12500 Baltimore Avenue 
Beltsville, MD 20705-6375 
Tel. (443) 909-7200 
Fax (443) 909-7121 
 
 
Financing  Party: 
[To be provided by Provider when known]    
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LICENSE AGREEMENT FOR A TERM OF YEARS 
 
 This License Agreement for a Term of Years (the “Agreement”) is dated as of  _______________, 20__, by and 
between Howard County, Maryland (the “County), a body corporate and politic, and the Northeast Maryland Waste 
Disposal Authority (the “Licensee”), a body politic of the State of Maryland. 
 

RECITALS 
 
A. The County has identified a surface area of land on which a solar array for the generation of energy can be located, 
which surface area is not needed for other public purposes as of the date of this Agreement. 
 
B. Licensee desires to develop and operate a solar array on said surface area for the purposes of supplying an alternate 
form of energy in Howard County and in particular to a Howard County school, as identified below, which solar supply of 
energy will benefit the public and the school.  
 
NOW, THEREFORE, WITNESSETH in consideration of the mutual promises and covenants contained herein, and other good and 
valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the County and Licensee agree as follows: 
 
1. Premises.  The County owns a parcel of land located at 4361 New Cut Road, Ellicott City, Maryland 21043, 
commonly known as the New Cut Road Landfill (the “Land”).  The Land is more particularly described and shown in Exhibit 
A attached hereto.  Subject to all provisions, terms and conditions of this Agreement, including without limitation Section 2 
below, “Effective Date/Due Diligence Period”, the County grants to Licensee and Licensee accepts from the County a license, 
for a term of years, to enter upon, occupy and use approximately 242,540 square feet (or 5.567 acres, plus or minus) of the 
surface of the Land (the “Premises”), as more particularly described and shown in Exhibit B attached hereto, for the use, and 
subject to the terms and conditions, set forth in this Agreement. 
 
2. Effective Date/Due Diligence Period.  This Agreement shall be effective only on the date that all of the following 
have been satisfied: (i) the County Council of Howard County has approved the SPSA (defined in Section 5), this Agreement, 
and all other related agreements requiring Council approval, (ii) the Licensee and the Provider (defined in Section 5) have 
entered into or caused to be entered into the approved SPSA providing for the sale and purchase of the solar energy, and (iii) 
both parties sign this Agreement (the “Effective Date”).  Beginning on the Effective Date for a period of eight (8) weeks (the 
“Due Diligence Period”), Licensee is only permitted to enter the Premises for the limited purpose of making appropriate 
engineering and boundary surveys, inspections, and other reasonably necessary investigations and signal, topographical, 
geotechnical, structural and environmental tests (collectively the “Investigations and Tests”) that Licensee may deem 
necessary or desirable to determine the physical condition, feasibility and suitability of the Premises for the intended use.  If 
Licensee determines, during the Due Diligence Period, that the Premises is not appropriate for Licensee’s intended use, or if for 
any other reason, or no reason, Licensee decides not to commence its tenancy of the Premises, then Licensee has the right to 
terminate this Agreement without penalty upon written notice to the County at any time during the Due Diligence Period and 
prior to the Term Commencement Date (defined in Section 3).  The County and Licensee expressly acknowledge and agree 
that Licensee’s access to the Premises during this Due Diligence Period is solely for the limited purpose of performing the 
Investigations and Tests.  Notwithstanding anything to the contrary contained herein, Licensee shall not do any digging or soil 
borings on the Premises without the prior written consent of the County, which consent may be withheld in the sole and 
absolute subjective discretion of the County.  Licensee acknowledges that the Premises is on a landfill and that below the 
surface of the Premises there are capped soils encapsulating methane gas, which cap must be safeguarded and cannot be 
punctured, degraded or compromised in anyway.  Thus, Licensee shall comply with all digging and testing requirements and 
procedures (collectively “Requirements and Procedures”) set forth in Exhibit C attached hereto, as may be modified by the 
County with notice to the Licensee.     
 
 Licensee shall provide notice to the County at least forty-eight (48) hours prior to any planned entry and the County 
shall have the right to be present during all entries.  Licensee’s entry upon the Premises during the Due Diligence Period shall 
be limited to the hours between 8:00 a.m. – 5:00 p.m., Monday through Friday. 
 
 All entries and inspections shall be at Licensee’s sole cost and risk.  Licensee shall indemnify, defend and hold harmless 
the County from and against all claims, actions, losses, damages, or expenses, of whatever kind or nature, including without 
limitation reasonable attorney’s fees (“Losses”), arising out of Licensee’s entries and inspections.  Licensee shall restore the 
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Premises and Land to the existing condition prior to Licensee’s first entry upon the Premises and Land, subject to normal wear and 
tear.  All obligations and liabilities arising under this Section shall survive any termination or breach of this Agreement.  Licensee 
shall use all reasonable efforts not to cause damage to the Premises and Land. 
 
3. Term.  The term of this Agreement commences on the Effective Date (the “Term Commencement Date”) and 
terminates on the twenty-fifth (25th) anniversary of the Term Commencement Date (the “Term”), unless otherwise terminated 
earlier in accordance with this Agreement.  As long as (i) there has been no default by Licensee under this Agreement or any 
“Project Agreements” (collectively this Agreement, the Construction Documents (defined below in Section 6), the SPSA, and 
any other agreement entered into by the County and Licensee, and/or the Provider (defined below), and (ii) the SPSA has not 
been terminated, then Licensee has the right to extend the Term for five (5) successive one (1) year periods, each a renewal 
term (collectively the “Renewal Term”), subject to the County’s early termination rights set forth in Section 9 below.  
Licensee shall deliver to the County written notice of its election to exercise its renewal right no earlier than eight (8) months 
and no later than six (6) months prior to the expiration of the then current term.  Each renewal is on the same terms and 
conditions as set forth in this Agreement, except that the amount of the License Fee may increase, at the County’s discretion, 
and there shall be no additional Renewal Terms. 
 
4. License Fee.  On the Term Commencement Date and on the first day of each month thereafter, without notice, 
demand, deduction or setoff, Licensee shall pay to the County, in advance, as an annual License Fee of Zero Dollars ($0.00) 
(the “License Fee”), in twelve (12) equal monthly installments.  The License Fee for any fractional month at the beginning or 
at the end of the Term or Renewal Term will be prorated.  The License Fee shall be payable to the County at 3430 Court House 
Drive, Ellicott City, MD 21043, Attention: Director of Finance. 
 
5. Use.  The Premises shall be used solely for the construction, operation and maintenance of a photovoltaic system (the 
“System”) pursuant to a Solar Power and Services Agreement (the “SPSA”) between Licensee and SunEdison Origination3, 
LLC, or its successors or assigns pursuant to section 13.1 of the SPSA (the “Provider”) and pursuant to the Requirements and 
Procedures and all Federal, Maryland State or Howard County Local government constitutional provisions, laws, statutes, 
rules, regulations, ordinances, treaties, orders, decrees, judgments, decisions, certificates, holdings, injunctions, registrations, 
licenses, franchises, permits, authorizations, guidelines, governmental approvals, consents or requirements applicable to the 
subject matter in this Agreement, enforceable at law or in equity, including the interpretation and administration thereof by 
such governmental authority (collectively the “Applicable Law”), including without limitation all employment laws and 
regulations and all laws and regulations affecting government and public schools.  The Licensee hereby is permitted to grant a 
license under this Agreement or to assign this Agreement to the Provider to own, operate and maintain the System on the 
Premises.   The parties agree that all rights available to and all obligations and liabilities of Licensee under this Agreement 
shall inure to the benefit of and be binding upon the Provider if either a license agreement is entered into or the Agreement is 
assigned to the Provider.  From and after the Term Commencement Date, the Premises will be used exclusively by Licensee 
and Provider for the sole purpose of supplying solar power energy services first to the Worthington Elementary School, second 
to other sites designated by the County, if any, and third to the grid.  The County agrees to reasonably cooperate with Licensee, 
at Licensee’s sole cost and expense, in making application for and obtaining all licenses, permits and any and all other 
necessary approvals that may be required for Licensee’s intended use of the Premises. 
 
6. Facility Utilities; Access. 
 
 (a) Subject to the Requirements and Procedures and the County’s approval, which approval will not be 
unreasonably withheld, Licensee has the right to allow Provider to construct, erect, install, maintain, test, replace, remove, 
operate and upgrade on the Premises a solar photovoltaic system, including without limitation photovoltaic panels, fencing, 
mounting assemblies, inverters, converters, metering, lighting fixtures, transformers, ballasts, disconnects, combiners, 
switches, wiring devices, wiring, wire kits, data monitoring systems and electrical transmission lines (collectively the 
“Facility”).  In connection therewith, Licensee will cause Provider to present construction drawings, plans and specifications, 
and a construction schedule to the County for review and approval (such approval not to be unreasonably withheld) of all work 
necessary to prepare, operate and maintain the Premises with the Facility (collectively the “Construction Documents”).  All 
of Provider’s construction and installation work must be performed at Provider’s sole cost and expense, in accordance with the 
Construction Documents, and in a good and workmanlike manner.  Subject to any purchase of the Facility pursuant to section 
2.3 of the SPSA, Provider holds title to the Facility and all of the Facility must remain Provider’s personal property and are not 
improvements to the Land.  Upon the expiration or earlier termination of this Agreement, Licensee must cause the removal of 
the Facility from the Premises and cause the restoration of the Premises and Land to substantially its original condition, subject 
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to normal wear and tear, including without limitation grading the Premises and Land to the topography existing before 
construction of the Facility and restoring grass and landscaping. 
 
 (b) Except as otherwise provided in Section 2, on and after the Term Commencement Date, Licensee, Licensee’s 
employees, agents and contractors shall have reasonable access to the Premises between the hours of 7:00 a.m. – 7:00 p.m., and 
except in the event of an Emergency, defined in Section 9 below, Licensee shall provide notice to the County twenty-four (24) 
hours prior to entering the Premises.  In the event of an Emergency, Licensee shall notify the County immediately at 410-313-
4414 and the County shall have immediate access to the Premises during the Emergency twenty-four (24) hours a day, seven 
(7) days a week.  The County grants to Licensee, and Licensee’s agents, employees and contractors, a non-exclusive right of 
entry for pedestrian and any vehicular, including, but not limited to, construction vehicles and vehicles to transport construction 
vehicles and equipment, ingress and egress across the Land, by virtue of the right of entry described and shown in Exhibit B. 
 

(c) The County will use reasonable efforts to maintain all access roadways from the nearest public roadway to the 
Premises in a manner sufficient to allow pedestrian and any vehicular, including, but not limited to, construction vehicles, access 
at all times under normal weather conditions when Licensee is permitted access hereunder.  The County will maintain and repair 
such roadways, at its sole expense, based on the County’s normal use of the roadways.  In the event that Licensee’s use of the 
roadways requires maintenance and repair beyond the County’s normal maintenance and repair or as a result of damage caused by 
Licensee’s use, then the County shall invoice Licensee, and Licensee, within thirty (30) days of such invoice, shall pay the County 
for invoiced all costs and expenses related to the repair and/or replacement of such roadways.  Notwithstanding the foregoing, 
upon the County’s approval, which approval may be withheld in the sole and absolute subjective discretion of the County, 
Licensee may construct an access road to the Premises (“Access Road”) across the Land as more fully described and shown in 
Exhibit B, if Licensee reasonably determines such Access Road is necessary for Licensee’s ingress to and egress from the 
Premises.  Licensee is responsible for construction, maintaining, repairing, and, if required, removing such Access Road until the 
expiration or earlier termination of this Agreement, at its sole cost and expense. If the construction of the Access Road is 
approved, then Licensee shall follow, all Applicable Law, the Requirements and Procedures, and all additional terms and 
conditions as set forth in the County’s Design Manuals, including without limitation Volume III – Roads and Bridges and Volume 
IV – Standard Specifications and Details for Construction, as required by the site conditions of the Premises. 

  
(d)  The County shall provide a staging area on the Land for the temporary storage and staging of tools, materials 

and equipment and for the parking of construction crew vehicles and temporary construction trailers and facilities reasonably 
necessary during the installation, operations or removal of the Facility, and access for rigging and material handling.  After 
construction of the Facility is complete, Licensee, at its sole cost and expense, shall restore said staging area substantially to its 
original condition. 

 
(e)  Licensee shall provide the County written progress reports of construction/installation on a bi-weekly basis, 

however, Licensee will inform the County within the hour of any activities that may impair or damage the Land or the Premises, 
and/or underlying membranes or caps.  Licensee bears sole liability for all costs associated with any repair to the Land or the 
Premises resulting from the acts or omissions of Licensee, or Licensee’s employees, contractors, and agents, on the Land or the 
Premises.  The Licensee, at its sole cost and expense, shall restore/repair the Land and the Premises, including all membranes and 
caps thereunder, to their original condition either during or after Licensee’s use thereof, as the circumstances may require. 

 
(f) Upon the County’s prior written consent, Licensee, at its sole cost and expense, may take all approved 

actions to (i) prevent other buildings, structures or flora on the Premises or the Land from overshadowing or otherwise 
blocking access of sunlight to the System, Licensee shall (a) obtain any other easement, waiver, or amendment of an existing 
easement reasonably required for the installation of the System on the Premises, and (ii) obtain assurance that there are no 
undisclosed material easements or restrictive covenants that could reasonably affect the System. 

 
(g)   Upon reasonable notice, the County, and its employees, contractors and agents, may enter upon the 

Premises at any time and for any purpose, with Licensee’s right to be present.  If upon the County’s entry the County discovers 
that Licensee has breached or is in default under this Agreement or the terms, provisions and/or contents of the Construction 
Documents, then the County shall notify Licensee of said breach or default and demand that such breach or default be cured (i) 
immediately if the breach or default creates an Emergency, or (ii) within thirty (30) days if no Emergency is created, provided 
that if Licensee promptly commences and diligently pursues a cure within said thirty (30) day period  and a longer cure period 
is needed, then the County will allow up to an additional thirty (30) days to cure.   In the event that Licensee fails to cure the 
breach or default as provided herein, then the County may terminate the Agreement and Licensee shall comply with the 
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provisions of Section 9 below.  Notwithstanding the foregoing, in the Event of an Emergency, the County shall have the right 
to enter upon the Premises without prior notice to Licensee or the right of Licensee to be present. 
 
7. Taxes.  Licensee shall pay when due all real property taxes, assessments and deferred taxes on the Premises, if any, 
and all personal property taxes, use taxes and all other charges and fees assessed against the System and/or the Facility. 
 
8. Waiver of the County’s Lien to System/No Liens on Leasehold Interest. 
 
 (a) The County acknowledges that Licensee has or will enter into a financing arrangement including promissory 
notes and financial and security agreements for the financing of the Facility (the “Collateral”) with a Financing Party (and may 
in the future enter into additional financing arrangements with other Financing Parties).  In connection therewith, the County (i) 
consents to the installation of the Collateral on the Premises, and (ii) disclaims any interest in the Collateral, as improvement or 
otherwise. 
 
 (b) Licensee shall not mortgage, pledge, encumber or in any way permit a lien to be placed against this 
Agreement or the Premises or in any way transfer or convey or assign this Agreement, except for the assignment permitted in 
Section 14 of this Agreement.  In the event that the Premises or any part thereof or interest therein shall be mortgaged, pledged, 
encumbered by any lien, assigned, or otherwise transferred, or Licensee shall be divested of its interest under this Agreement in 
any manner or way, whether voluntarily or involuntarily, then the same shall constitute a default under this Agreement and the 
County shall have the right, at its option, to (i) immediately terminate this Agreement, (ii) accelerate all payments due 
hereunder to become immediately due and payable, and/or (iii) exercise all rights and remedies available to it under this 
Agreement and at law and in equity. 
 
 (c) The County shall not, directly or indirectly, cause, create, incur, assume or suffer to exist any lien, mortgage, 
pledge, security interest, encumbrance or claim of any nature on or with respect to the Facility. If County breaches its 
obligation under this Section 8(c), it shall immediately notify Licensee and Provider in writing, shall promptly cause such lien 
to be discharged and released of record without cost to Licensee or Provider. 
 
9. Termination.  Subject to the terms of Section 2 and 6.(e) and (g) and the indemnity provided for therein, this 
Agreement may be terminated without further liability or obligation:  (i) by either party upon a default of any covenant or term 
under this Agreement or the Project Agreements by the other party or the Provider, which default is not cured within the 
applicable cure period, except that this Agreement cannot be terminated if the default cannot reasonably be cured within such 
period and the defaulting party has promptly and diligently commenced to cure the default within the applicable cure period 
and diligently pursues the cure to completion; provided, however, that the grace period for any monetary default is five (5) 
days from when such payment is due and there is no grace period for a default which creates an Emergency or is a default 
under Section 8(b) above, or (ii) within sixty (60) days from the date of receipt of written notice delivered by Licensee to the 
County if Licensee, in good faith, cannot obtain or maintain any license, permit or other approval necessary for the 
construction and operation of the Facility, or (iii) by Licensee prior to the expiration of the Due Diligence Period if (a) any 
environmental report for the Premises reveals the presence of any Hazardous Material (defined below), which Licensee 
believes, in good faith, will compromise the installation and operations of the System, or (b) Licensee determines that the 
Premises is not appropriate for its operations for economic or technological reasons.   If the SPSA is terminated, then this 
Agreement shall terminate sixty (60) days after the SPSA termination date in order to provide Licensee the time needed to 
remove the Facility in accordance with the terms of this Agreement. 
 
 The County may terminate this Agreement in the event of an Emergency or a Force Majeure Event without penalty 
under this Agreement or the SPSA, (provided the Emergency is not due to the acts or omissions of the County, or the County’s 
employees, contractors or agents). 
 

Upon termination of this Agreement, if directed by the County, Licensee shall immediately remove the System, 
without damage to the Premises or the Land, and Licensee shall restore the Premises and the Land to substantially the same 
condition and grading that existed prior to the construction of the System.  If Licensee fails to remove the Facility within sixty 
(60) days after expiration or termination of this Agreement, as the case may be, the County shall deem the Facility abandoned 
and shall take no responsibility or have any liability for loss or damage to the Facility due to Licensee’s failure to remove such 
facilities from the Premises. 
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If the Licensee abandons the Premises and the Facility, then the County shall provide written notice to the Licensee’s 
Financing Party (defined below) within twenty (20) days from the date of the apparent abandonment, so that the Financing 
Party can notify the County within thirty (30) days from the receipt of such notice whether the Financing Party (i) will assume 
the Agreement, and all obligations and liabilities hereunder, and continue performance under the SPSA, or (ii) reclaim the 
Facility and remove it in accordance with the terms and conditions of this Agreement.  If the Financing Party fails to respond 
within said thirty (30) day period or responds then fails to timely act as set forth in its notice and in accordance with this 
Agreement, then the Facility and all Environmental Attributes, as defined in the SPSA, shall become the property of the 
County, with all claims of ownership waived by the Licensee, its Financing Party and their respective successors and assigns, 
and the County shall have the right to use or dispose of the Facility as it determines.  The term “Financing Party” as used in this 
License shall have the same meaning as set forth in the SPSA, which meaning is, as applicable, (i) any person (or its agent) 
from whom the Licensee (or an affiliate of the Licensee) leases the equipment of the Facility, such as in a “sale/leaseback”, or 
(ii) any person (or its agent) who has made or will make a loan to or otherwise provided financing to Licensee (or an affiliate of 
Licensee) with respect to the equipment of the Facility.    

 
Licensee shall reimburse the County, in the event that the County is required to restore/repair the Premises and the 

Land to substantially the same condition and grading that existed prior to the construction by Licensee and for any costs 
associated with the removal and/or storage of the Licensee’s abandoned material, including the System.  The County shall have 
exclusive rights to any salvage of abandoned material, including the System, and the Licensee shall have no right to offset such 
salvage value against outstanding expenses owed to the County. 

 
For purposes of this Agreement, “Emergency means a sudden, unforeseen event that requires immediate action to 

protect lives and/or property and/or the public health and safety. 
 

“Force Majeure Event” means any act or event that prevents the affected party from performing its obligations in 
accordance with the Agreement, if such act or event is beyond the reasonable control, and not the result of the fault or 
negligence, of the affected party and such party had been unable to overcome such act or event with the exercise of due 
diligence (including the expenditure of reasonable sums).  Subject to the foregoing conditions, “Force Majeure Event” shall 
include without limitation the following acts or events:  (i) natural phenomena, such as storms, hurricanes, floods, lightning, 
volcanic eruptions and earthquakes; (ii) a deleterious environmental condition that precludes the safe occupation of the 
Premises; (iii) explosions or fires arising from lightning or other causes unrelated to the acts or omissions of the Party seeking 
to be excused from performance; (iv) acts of war or public disorders, civil disturbances, riots, insurrection, sabotage, epidemic, 
terrorist acts, or rebellion; (v) strikes or labor disputes; (vi) action by a governmental authority, including a moratorium on any 
activities related to the Agreement; and (vii) the inability for one of the parties, despite its reasonable efforts, to obtain, in a 
timely manner, any governmental approval necessary to enable the affected party to fulfill its obligations in accordance with 
the Agreement, provided that the delay or non-obtaining of such governmental approval is not attributable to the party in 
question and that such party has exercised its reasonable efforts to obtain such permit.  A Force Majeure Event shall not be 
based on the economic hardship of either party.  

 
10. Destruction.  If the Premises or the Facility are damaged or destroyed, and this License has not been terminated under 
Section 9, then Licensee may elect to terminate this Agreement as of the date of the damage or destruction by giving notice to 
the County no more than forty-five (45) days following the date of such damage or destruction.  Upon such termination and 
upon the County’s approval to enter upon the damaged Premises, Licensee shall remove the System as provided for in Section 
9. 
 
11. Insurance.   
 
The Licensee shall purchase and maintain during the term of the Agreement, including any renewals thereof, such polices of 
insurance acceptable to the County as will protect the Licensee and the County from claims or losses, regardless of whether 
such claims or losses result from the Licensee’s actions or omissions or those acts or omissions of a subcontractor or those of 
anyone directly or indirectly employed by any of them or anyone for whose acts any of them may be liable.  The following 
coverages are mandatory but may not be all inclusive, based on the parameters of the Project: 
 

(a) “Builder’s Risk”/All-Risk” Property Insurance covering the work and materials used in developing the 
Facility with a limit of coverage at least equal to the full replacement value of the Facility. Such property insurance 
shall be written on a replacement cost basis, subject to standard exclusions, property limitations and conditions. Such 
insurance shall include the County as Additional Named Insured, and shall insure against fire, extended coverage and 
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all risk perils (including resultant loss or damage from or as a consequence of faulty materials, workmanship or 
design). 

 
Licensee expressly waives all right of recovery against County for damage to its tools and equipment and shall assure 
that the Builder’s Risk insurer agrees to waive of subrogation against the County. 

  
 (b) Workers' Compensation Insurance with limits of coverage as follows: 
  1. Coverage A: Statutory, covering Maryland jurisdiction. 
  2. Coverage B: $100,000.00 
 
 (c) Automobile Liability Insurance with limits of liability of at least $1,000,000.00 combined single limit per 
 occurrence.  Coverage for non-owned and hired vehicles shall be included.  If hazardous materials are transported, 
 insurance shall comply with Applicable Law relating to such transport. 
 
 (d) Commercial General Liability Insurance with combined single limits of $10,000,000.00 per occurrence, 

naming the County as an additional insured.  Unless deemed unnecessary by the County, the policy shall contain, but 
not be limited to, the following coverage endorsements: 

  Contractual Liability, including Subcontractors 
  Personal and Advertising Injury 
  Products and Completed Operations 
  Explosion, Collapse, and Underground Hazards (XCU) 
 
 (e) Contractor’s Pollution Liability Insurance with combined single limits of $10,000,000.00 per occurrence, 

naming the County as an additional insured.  Such coverage may be included under the Commercial General Liability 
Insurance policy by endorsement if there is no exclusion for sudden and accidental pollution or claims arising out of 
environmental work. 

 
(f) Professional Liability/Errors and Omissions insurance appropriate to the contractor’s profession with 
policy limits of at least $3,000,000.00 per claim.  Licensee shall continue to maintain such insurance, covering 
incidents occurring or claims made, for a period of three (3) years after substantial completion of the project. 

 
(g) Property Insurance with a limit of coverage equal to the total construction cost on a replacement cost basis, 
and written on an all-risk policy form.  Licensee’s deductible or self-insured retention may not exceed $100,000.00 
per occurrence. 

 
If any of the insurance policies required under this Agreement are written on a claims-made basis, Licensee shall continue to 
maintain such insurance, covering incidents occurring or claims made, for a period of three (3) years after substantial 
completion of the project. 
 
All policies of insurance shall be underwritten by companies licensed to do business in the State of Maryland.   
 
The Licensee shall assure that all subcontractors performing services in accordance with this Agreement carry identical 
insurance coverage required of the Licensee, either individually or as an Additional Insured on the policies of the Licensee.  
Exceptions may be made only with the approval of the County.  Licensee shall indemnify the County for any uninsured losses 
relating to the contractual services involving subcontractors, including workers’ compensation claims. 
 
The Licensee shall not commence work under the Agreement or any contract until evidence of all required coverage, including 
all coverage that Licensee requires to be carried and maintained by Licensee’s contractors and subcontractors, is received by 
the County.  Further, the Licensee shall continue to provide the County with evidence of policy renewals until the termination 
or expiration of the Agreement and shall not reduce or cancel or change any of the required coverages without 60 days notice 
of such change to the County.   
 
The Licensee will not hold the County liable for any injuries to the employees, servants, agents, subcontractors or assignees of 
the Licensee arising out of or during the course of services relating to this Agreement, so long as such injuries are not due 
solely to the negligence or willful misconduct of the County. 
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Providing the insurance required herein does not relieve the Licensee of any responsibilities or obligations assumed by the 
Licensee under this Agreement, which the Licensee may be liable by law or otherwise. 
 
Failure to provide and continue in force such insurance as required above shall be deemed as a material breach of the contract 
and shall operate as an immediate termination thereof. 
 
12. Waiver of Subrogation.  Subject to the Licensee’s covenants of indemnification provided for in this Agreement or in 
the Project Agreements, the County and Licensee release each other and their respective principals, employees, representatives 
and agents, from claims for damage to any person or to the Land or the Premises or to the Facility or any other property 
thereon caused by, or that result from, risks insured against under any insurance policies carried by the parties and in force at 
the time of any such damage.  Licensee must cause each insurance policy obtained by Licensee to provide that the insurance 
company waives all right of recovery by way of subrogation against the County in connection with any damage covered by any 
policy.  Deductibles and self-insured retentions shall not be considered covered amounts under insurance policies.  
 
13. Liability and Indemnity.  Licensee shall indemnify, defend and hold the County harmless from and against all 
claims, losses, liabilities, damages, costs, and expenses (including environmental claims and damages, reasonable attorneys’ 
and consultants’ fees, costs and expenses) (collectively “Losses”) arising from the Licensee’s breach of or default under any 
term or condition of this Agreement or from the negligence or willful misconduct of Licensee or its agents, employees, 
licensees, invitees or contractors in or about the Premises and the Land. The duties described in this Section 13 apply as of the 
Effective Date of this Agreement and survive the termination of this Agreement for three (3) year. Notwithstanding the 
foregoing, Licensee shall not be required to reimburse or indemnify the County for any Loss to the extent such Loss is due 
solely to the negligence or willful misconduct of the County or its employees, agents, or subcontractors. 
 
14. Assignment and Subletting.   Licensee may assign this Agreement, or sublet or license the Premises or any portion 
thereof, only to the Provider as identified herein, or upon a default of the Provider, the Agreement may be assigned to the 
Provider’s Financing Party, conditioned upon the Provider and/or the Financing Party, as the case may be, executing a written 
assignment of the Agreement.  By the written assignment, the Provider and/or the Financing Party shall assume all of the 
obligations, duties and liabilities of the Licensee under this Agreement and represent that as assignee of this Agreement, said 
assignee shall be bound by all of the terms, conditions and covenants of the Agreement.  No other assignment of this 
Agreement, or licensing of the Premises, is permitted without the written consent of the County, which consent may be 
withheld in the sole and absolute subjective discretion of the County.  The County will notify Licensee at least sixty (60) days 
prior to any proposed assignment.  Thereafter, within ten (10) days from receipt of the County’s notice, the Licensee shall have 
a right to deliver a written notice of protest to the County regarding the proposed assignment.  Upon the timely receipt of the 
Licensee’s protest notice, the County shall use commercially reasonable efforts to address Licensee’s concerns about the 
proposed assignment, including, without limitation, working with the Licensee to protect its proprietary commercial 
information, subject to all Applicable Law. 
 
15.      Warranty of Title and Quiet Enjoyment.  The County warrants that:  (i) the County owns the Land in fee simple, has 
rights of access thereto from the nearest public roadway, which Licensee is legally permitted to use, and the Land and access 
rights are free and clear of all liens, encumbrances and restrictions except those listed on Exhibit D annexed hereto; and (ii) the 
County covenants and agrees with Licensee that Licensee may peacefully and quietly enjoy the Premises and such access 
thereto, provided that Licensee is not in default of this Agreement after notice and expiration of all cure periods.   
 
16. Repairs.  Licensee must repair all damage to the Premises or Land caused by the acts or omissions or the negligence 
or willful misconduct of Licensee.  Except as set forth in Section 6(a) above, upon expiration or termination of this Agreement, 
Licensee must restore the Premises to substantially the condition and grading in which it existed upon start of construction. 
 
17. Hazardous Material.   
 
 (a) As of the Effective Date of this Agreement, Licensee represents and warrants that (i) it shall not use, 
generate, handle, store, disrupt, remove or dispose of any Hazardous Material in, on, under, upon or affecting the Premises or 
the Land in violation of any Environmental Law (as defined below), and (ii) it shall comply with the Environmental Law and 
all Requirements and Procedures. 
 
 (b) Without limiting Section 13, Licensee must indemnify, defend and hold the County harmless from and 
against all Losses (specifically including, without limitation, reasonable attorneys’, engineers’, consultants’ and experts’ fees, 
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costs and expenses) arising from (i) any breach of any representation or warranty made in this Section 17, and/or (ii) 
environmental conditions or noncompliance with any Environmental Law that result from operations in or about the Premises 
or Land by Licensee or Licensee’s agents, employees, invitees or contractors. The provisions of this Section 17 apply as of the 
Effective Date of this Agreement and survive termination of this Agreement for three (3) years.   
 
 (c) “Hazardous Material” means any solid, gaseous or liquid wastes (including hazardous wastes), regulated 
substances, pollutants or contaminants or terms of similar import, as such terms are defined in any Environmental Law, and 
shall include, without limitation, any petroleum or petroleum products or by-products, flammable explosives, radioactive 
materials, asbestos in any form, polychlorinated biphenyls and any other substance or material which constitutes a threat to 
health, safety, property or the environment or which has been or is in the future determined by any governmental entity to be 
prohibited, limited or regulated by any Environmental Law. 
 
 (d) “Environmental Law” means all present or future federal, state or local laws, rules, regulations, codes, 
ordinances, or by-laws, and any judicial or administrative interpretations thereof, including orders, decrees, judgments, rulings, 
directives or notices of violation, that create duties, obligations or liabilities with respect to (i) human health, (ii) landfills, or 
(ii) environmental pollution, impairment or disruption, including, without limitation, laws governing the existence, use, 
storage, treatment, discharge, release, containment, transportation, generation, manufacture, refinement, handling, production, 
disposal, or management of any Hazardous Material, or otherwise regulating or providing for the protection of the 
environment.  
 
18. Miscellaneous. 
 
 (a) This Agreement constitutes the entire agreement and understanding between the parties, and supersedes all 
offers, negotiations and other agreements concerning the subject matter contained in this Agreement.  Any amendments to this 
Agreement must be in writing and signed by both parties. 
 
 (b) If any provision of this Agreement is invalid or unenforceable with respect to any party, the remainder of this 
Agreement or the application of such provision to persons other than those as to whom it is held invalid or unenforceable is not  
affected and each provision of this Agreement is valid and enforceable to the fullest extent permitted by law and, if appropriate, 
such invalid or unenforceable provision shall be modified or replaced to give effect to the underlying intent of the Parties and 
to the intended economic benefits of the Parties. 
 
 (c) This Agreement is binding on and inures to the benefit of the successors and permitted assignees of the 
respective parties. 
 
 (d) Any notice or demand required to be given under this Agreement is made by certified or registered mail, 
return receipt requested, or reliable overnight courier to the address of the respective parties set forth below, except where a 
call notice is expressly permitted under the terms of this Agreement: 
 

The County: 
Howard County, Maryland 
3430 Court House Drive 
Ellicott City, MD 21043 
Attn: Director of Department of Public Works 
Phone: 410-313-4414 

Licensee: 
Northeast MD Waste Disposal Authority 
Tower II, Suite 402 
100 South Charles Street 
Baltimore, MD 21210 
Attn: Executive Director 
Phone: 410.333.2730 
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Provider: 
SunEdison Origination3, LLC 
c/o Sun Edison LLC 
12500 Baltimore Avenue 
Beltsville, MD  20705 
Attn: VP, Sales 
Phone: 443-909-7250  
 
With a copy to: 
 
Sun Edison LLC 
12500 Baltimore Avenue 
Beltsville, MD  20705 
Attn: General Counsel 
Phone: 443-909-7250  
 

 

 
The County or Licensee may from time to time designate any other address for this purpose by written notice to the other party. 
All notices under this Agreement are deemed received upon actual receipt or refusal to accept delivery. 
 
 (e) This Agreement is governed by the laws of the State of Maryland. 
 
 (f) The County agrees to sign and deliver to Licensee a Memorandum of Agreement in the form annexed hereto 
as Exhibit E and acknowledges that such Memorandum of Agreement will be recorded by Licensee in the official records of 
the county where the Land is located.  
   
 (g) The County agrees to fully cooperate with Licensee, at Licensee’s sole cost and expense, (including 
obtaining and/or executing necessary documentation) to clear any outstanding title issues that could adversely affect Licensee’s 
use of the Premises created by this Agreement. 
 
 (h) Each of the parties under this Agreement represent and warrant that they have the right, power, legal capacity 
and authority to enter into and perform their respective obligations under this Agreement. 
 
 (i) Both parties took part in the negotiation of this Agreement and agree that legal concepts intended to construe 
the Agreement against the drafter will not apply against either party. 
 
 (j) In the event of any breach or default by either party, the other party is entitled to all rights and remedies 
provided for in this Agreement, and/or available at law, in equity, by statute or otherwise, all of which rights and remedies are 
cumulative (and not exclusive).  The failure of either party to take action as a result of a breach by the other party shall 
constitute neither a waiver of the particular breach involved nor a waiver of either party’s right to enforce any provision of this 
Agreement through any remedy granted by law or this Agreement. 
 
 (k) The captions and headings in this Agreement are for convenience only and in no way define, limit or describe 
the scope or intent of any provision of this Agreement. 
 
 (l) All Recitals set forth above, and all Riders and Exhibits annexed hereto, form material parts of this 
Agreement and are incorporated into this Agreement by this reference. 
 
 (m) This Agreement may be signed in duplicate counterparts, each of which is an original. 
 
 (n) The parties shall promptly notify each other and the Provider of any matters it is aware of pertaining to any 
damage to or loss of the use of the System or that could reasonably be expected to adversely affect the System. 
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 (o) The County, the Licensee and the Provider will promptly and duly execute and deliver such further 
documents as are required to make further assurances for and take the further actions reasonably requested by each other, all as 
may be reasonably necessary to carry out more effectively the intent and purpose of this Agreement. 

 
 (p) Notwithstanding anything to the contrary in this Agreement, in no event shall the Licensor, the Licensee, or 
Provider be liable to each other or any other party for any special, punitive, exemplary, indirect, or consequential damages, 
losses or damages for lost revenue or lost profits, whether foreseeable or not, arising out of, or in connection with this 
Agreement. 
 
 (q) As provided in the joinder below, the Provider’s parent company, Sun Edison LLC, shall enter into the 
Guaranty Agreement attached hereto as Exhibit F. 
 
 
 

[Signatures follow on the next page.] 
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 In witness whereof, the parties have signed this Agreement, with the intent that it be a sealed instrument, as of the date 
of the last signature below. 
 

  HOWARD COUNTY, MARYLAND 
ATTEST: 
 
 
           By:      (SEAL) 
Lonnie R. Robbins     Ken Ulman    
Chief Administrative Officer    County Executive    
       Howard County 
 
 
APPROVED: DEPARTMENT OF  
PUBLIC WORKS 
 
 
      
James M. Irvin, Director 
 
 
APPROVED FOR SUFFICIENCY 
OF FUNDS: 
 
 
      
Sharon Greisz, Director 
Department of Finance 
 
 
 
APPROVED as to Form and Legal Sufficiency 
This ______ day of _____________, 20__ 
 
 
      
Margaret Ann Nolan 
County Solicitor 
 
WITNESS: LICENSEE: 
    
  NORTHEAST MARYLAND WASTE DISPOSAL 

AUTHORITY, a Body Politic of the State of Maryland 
     
  By:  
     
   Name:  
     
   Title:  
     
   Date:  
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 JOINDER OF PROVIDER AND GUARANTY 
 
SunEdison Origination3, LLC, hereby binding itself and its successors or assigns, (collectively the “Provider” in the above 
License Agreement) joins in this License Agreement to be bound by all terms, covenants and provisions of the License 
Agreement as if the Licensee had assigned all of its rights, interest, obligations and duties under the License Agreement to the 
Provider and the Provider had the status of a sublicensee, even if a written assignment is not fully executed.  Furthermore, Sun 
Edison LLC, the parent company of the Provider, simultaneously upon the execution of this License Agreement will execute 
the Guaranty Agreement attached to this License Agreement as Exhibit F. 
 
 
Sun Edison LLC 
a Delaware Limited Liability Company 
 
By: ________________________ (SEAL) 
Name: __________________ 
Title:    _________________ and Authorized   Signatory 
 
 
STATE OF MARYLAND, ____________________ COUNTY, TO WIT: 
 

I HEREBY CERTIFY that on this ______ day of _______________, 20__, before me, the subscriber, a Notary 
Public of the State of Maryland, in and for the County aforesaid, personally appeared Ken Ulman, the County Executive for 
Howard County, Maryland, who acknowledged the same to be the act of the County and that he executed the foregoing 
Agreement for the purposes therein contained by signing in my presence the name of Howard County, Maryland as County 
Executive. 
 

AS WITNESS my Hand and Notarial Seal. 
__________________________ 
Notary Public 

My Commission Expires: ___________________ 
 
 
STATE OF ____________________      
COUNTY OF __________________      
 
On _______________, before me, ____________________, Notary Public, personally appeared __________________, 
personally known to me (or proved to me on the basis of satisfactory evidence) to be the ________________ and authorized 
signatory of the Licensee whose name is subscribed to the within License Agreement, and ___acknowledged to me that he/she 
signed the same in his/her authorized capacity, and that by his/her signature on the instrument, the entity upon behalf of which 
the person acted is bound by the License Agreement. 
 
WITNESS my hand and official seal. 
 
________________________________________ (SEAL) 
Notary Public 
 
My commission expires: __________ 
 
 
STATE OF ____________________      
COUNTY OF __________________      
 
On _______________, before me, ____________________, Notary Public, personally appeared __________________, 
personally known to me (or proved to me on the basis of satisfactory evidence) to be the ________________ and authorized 
signatory of the Provider whose name is subscribed to the within License Agreement, and ___acknowledged to me that he/she 
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signed the same in his/her authorized capacity, and that by his/her signature on the instrument, the entity upon behalf of which 
the person acted is bound by the License Agreement. 
 
WITNESS my hand and official seal. 
 
________________________________________ (SEAL) 
Notary Public 
 
My commission expires: __________ 
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STATE OF ____________________      
COUNTY OF __________________      
 
On _______________, before me, ____________________, Notary Public, personally appeared __________________, 
personally known to me (or proved to me on the basis of satisfactory evidence) to be the ________________ and authorized 
signatory of the Guarantor whose name is subscribed to the within License Agreement, and ___acknowledged to me that 
he/she signed the same in his/her authorized capacity, and that by his/her signature on the instrument, the entity upon behalf of 
which the person acted is bound by the License Agreement. 
 
WITNESS my hand and official seal. 
 
________________________________________ (SEAL) 
Notary Public 
 
My commission expires: __________ 
 
 
 
STATE OF ____________________      
COUNTY OF __________________      
 
On _______________, before me, ____________________, Notary Public, personally appeared __________________, 
personally known to me (or proved to me on the basis of satisfactory evidence) to be the ________________ and authorized 
signatory of the Guarantor whose name is subscribed to the within License Agreement, and ___acknowledged to me that 
he/she signed the same in his/her authorized capacity, and that by his/her signature on the instrument, the entity upon behalf of 
which the person acted is bound by the License Agreement. 
 
WITNESS my hand and official seal. 
 
________________________________________ (SEAL) 
Notary Public 
 
My commission expires: __________ 
 
 
STATE OF ____________________      
COUNTY OF __________________      
 
On _______________, before me, ____________________, Notary Public, personally appeared __________________, 
personally known to me (or proved to me on the basis of satisfactory evidence) to be the ________________ and authorized 
signatory of the Guarantor whose name is subscribed to the within License Agreement, and ___acknowledged to me that 
he/she signed the same in his/her authorized capacity, and that by his/her signature on the instrument, the entity upon behalf of 
which the person acted is bound by the License Agreement. 
 
WITNESS my hand and official seal. 
 
________________________________________ (SEAL) 
Notary Public 
 
My commission expires: __________ 

 
 



  

EXHIBIT A 
 

DESCRIPTION OF LAND 
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EXHIBIT B 
 

DESCRIPTION OF PREMISES 
 

and 
 

RIGHT OF ENTRY AREAS 
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EXHIBIT C 
 

THE COUNTY’S REQUIREMENTS AND PROCEDURES FOR ON-SITE INSPECTIONS,  
CONSTRUCTION AND OPERATION OF THE SYSTEM AND FACILITY 

 
Licensee acknowledges and confirms that the Premises is part of the Land which is a capped landfill with environmental systems, 
including without limitation the capping and the gas extraction system of wells, well heads, pipes or headers, and a vapor trench 
(collectively the “Environmental System”).  Licensee acknowledges and confirms that no damage can be caused to the Environmental 
System, and therefore Licensee shall comply fully with the requirements and procedures set forth in this Exhibit C and all additional 
requirements and procedures, specifications and special conditions established by the County (collectively the “Requirements and 
Procedures”). (All capitalized terms used in this Exhibit C that are not defined shall be ascribed the same meaning as used in the 
Agreement.) 
 
A. DIGGING AND GRADING 
 
 1. Test pits for due diligence and construction purposes must be hand-dug.  For construction and trenching, Licensee 
may dig to a depth of 24 inches.  All of the conduit or pipes laid by Licensee must have 20 inches in soil cover.  All test pits and 
trenching must be backfilled first with original soil removed. 
 
 2. All digging and trenching must be at least 10 feet away from each side of the well heads located on the Premises or 
the Land.   
  
 3. For racking structures and the rock ballasted tubs (“RBTs”), Licensee may excavate no more than 6 inches from the 
surface elevation existing on the Effective Date.  Using clean fill for completing grading is permitted to comply with this requirement. 
 
 4. For all conduits that Licensee lays, there must be a 6-inch vertical separation between the conduit and the pipes, or 
“headers,” running between the well heads.  
 
 5. For placement of a solar array, grading needs to be limited to 5,000 square feet and must comply with the 6-inch 
maximum grading limitation set forth above. 
 
 6. All digging and grading to be completed by Licensee must be approved by the County and notice shall be given to 
the County at least 24 hours prior to any digging or grading, so that the County can be present. 
 
 7. All final grading as approved by the County shall be maintained by Licensee throughout the Term of the Agreement.   
 
B. CONSTRUCTION 
 
 1. Roads cannot be modified on the Premises or Land.  If Licensee wants to build a new access road, then the 
placement and plans and specifications and construction of such road must be approved by the County.  If Licensee is permitted to 
build an access road, than all costs and expenses, including without limitation the costs and expenses of maintenance, repair, 
replacement and/or removal thereof, shall be paid fully by Licensee. 
 
 2. Licensee shall pay for all repair, maintenance and/or replacement of the existing roads on the Land and Premises 
that is required as a result of Licensee’s use of the existing roads.  All equipment used for construction, maintenance, and operation of 
the Premises and the Environmental System shall be approved by the County. 
 
 3. All fences must be ballast supported.  Such fences must comply with all restrictions on penetration of the soils and 
all restrictions on grading set forth in this Requirements and Procedures. 
 
 4. No penetration of the soils can exceed two feet in depth from the ground elevation existing as of the Effective Date. 
 
 5. Placement of the solar panel modules and arrays must be approved by the County and cannot be placed any closer 
than 10 feet to any side of the well heads and headers.  All conduits laid by Licensee must be sealed, so as not to allow the seepage of 
gas into any conduit.  Additional special conditions may be established for the vapor trench binding on the Board of Education’s 
property adjacent to the Land. 
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 6. Licensee shall participate in a site safety meeting prior to the commencement of operations and conduct a 
safety review for all construction personnel and invitees working at the Facility.  Licensee shall promptly notify Licensor 
of all accidents occurring on the Premises at any time. 
 
C. OPERATION AND MAINTENANCE 
 
 1. Grass and brush may be cut with a hand-guided power mower. 
 
 2. No pesticide can be used on the Premises or the Land except with the written consent of the County. 
 
 3. All solvents, cleaning solutions, and all other liquids, powders or cleaning or maintenance materials must be 
approved by the County.   
 
 4. With the County’s approval, Licensee may prune or cut trees. 
 
 5. Licensee shall provide all security needed to protect and secure the Premises. 
 
D. MICELLANEOUS 
 

1.        Licensee shall observe all safety rules and procedures established for the Facility and Premises. 
 

2. Licensee shall maintain a daily log book, containing the site specific Health and Safety Plan and 
personnel and visitors log for the Facility and Premises. 
 

3.      Licensee shall have all personnel sign-in and sign-out in the daily log book. 
 

4. Licensee shall maintain the Facility and Premises, at all times, in a safe manner and remove trash and 
debris on a regular basis.  Licensee shall be responsible for the removal of all waste from the Facility and the Premises. 

 
5. Licensee shall promptly notify the Licensor of all observed unsafe behavior on the Premises of the 

Licensee’s employees, agents, contractors, invitees and guests. 
 
E. LANDLORD’S AGENT, ACCESS AND CONSENT 
 
 1. The Department of Public Works of Howard County (“DPW”) is the County’s designated agent for all matters 
relating to the Agreement.  All contacts and notices must be delivered to DPW, and all approvals must be sought from DPW.   
 
 2. DPW is responsible for monitoring the Requirements and Procedures set forth in this Exhibit C and all matters 
relating to the Agreement. 
 
 3. DPW may set forth additional special conditions and specifications relating to the System, the Facility, the 
Environmental System and the Premises, and may modify the Requirements and Procedures as required by all Applicable Law or 
changing conditions of the Land or Premises.  In accordance with the notice provisions of Section 6.g of the Agreement, the County, 
DPW, and other departments, divisions and agencies of the County shall be able to enter upon the Premises at any time to access, 
inspect and service the Environmental System on the Premises. 
 
 4. No element or component of the Environmental System on the Premises will be blocked, modified, compromised or 
damaged by Licensee. 
 
 5. Wherever the County’s or DPW’s consent or approval is required in this Exhibit C, such consent or approval may be 
withheld in the sole and absolute subjective discretion of the County or DPW, and if given, must be in writing. 
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EXHIBIT D 
 

THE COUNTY’S PERMITTED LIENS AND ENCUMBRANCES 
[To be updated by a current title report no later than July 2, 2010] 

 
 
 

1. Declaration of Forest Conservation Covenants and Restrictions dated October 5, 1999 and recorded 
among the Land Records of Howard County, Maryland in Liber 4951, folio 383 on November 29, 1999. 

2. Encroachment Permit between AT&T Corp. and Howard County, Maryland and recorded among the 
aforesaid Land Records in Liber 5305, folio 222 on January 5, 2001. 

3. All matters of record as shown on a plat titled “Subdivision Plat, New Cut Landfill; Parcels A and B (A 
Subdivision of Parcel 529 and a Resubdivision of Snovell Property, lots 1 and 2) recorded as Plat No. 
16201 through 16205 among the aforesaid Land Records on September 24, 2003. 

4. Subject to gas extraction wells 
5. Subject to Gas Header  
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EXHIBIT E 
 
RECORDED AT REQUEST OF, AND 
WHEN RECORDED RETURN TO: 
Northeast Maryland Waste Disposal Authority  
Tower II, Suite 402 
100 South Charles Street 
Baltimore, MD 21210 
Attn: Executive Director 
 

MEMORANDUM OF AGREEMENT 
<Site Number> / <Site Name> 

APN: <APN> 
 
 This MEMORANDUM OF AGREEMENT is entered into on _______________, 20_____, by Howard County, Maryland, a body 
corporate and politic, with an address at 3430 Court House Drive Ellicott City, MD 21043 (hereinafter referred to as “the County”) 
and Northeast Maryland Waste Disposal Authority, a body politic of the State of Maryland, with an office at Tower II, Suite 402, 100 
South Charles Street Baltimore, MD 21210 (hereinafter referred to as “Licensee”). 
 
 1. The County and Licensee entered into a License Agreement for a Term of Years (“Agreement”), dated as of 
_______________, 200_____, effective upon the signing of the Agreement by both parties (“Effective Date”) for the purpose of 
Licensee undertaking certain Investigations and Tests and, upon finding the Premises (as defined in the Agreement) appropriate, for 
the purpose of installing, operating and maintaining a solar photovoltaic system and other related equipment on the Premises.  All of 
the foregoing is set forth in the Agreement. 
 
 2. The term of the Agreement is for twenty (20) years commencing on the Effective Date (“Term Commencement 
Date”), and terminating on the last day of the twentieth year of the Term Commencement Date, at 12:00 a.m., with one (1) successive 
five (5) year option to renew, subject to the terms of the Agreement. 
 
 3. The Premises that is the subject of the Agreement is described in Exhibit A annexed hereto. 
 
 The parties have signed this Memorandum of Agreement as of the day and year first written above. 

 
 

  HOWARD COUNTY, MARYLAND 
ATTEST: 
 
 
           By:      (SEAL) 
Lonnie R. Robbins     Ken Ulman    
Chief Administrative Officer    County Executive    
        
 
 
APPROVED: DEPARTMENT OF  
PUBLIC WORKS 
 
 
      
James M. Irvin, Director 
 
 
[Signatures follow on next page.] 
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APPROVED FOR SUFFICIENCY 
OF FUNDS: 
 
 
      
Sharon Greisz, Director 
Department of Finance 
 
 
 
APPROVED as to Form and Legal Sufficiency 
This ______ day of _____________, 20__ 
 
 
      
Margaret Ann Nolan 
County Solicitor 
 
 
 
WITNESS: LICENSEE: 
    
  NORTHEAST MARYLAND WASTE DISPOSAL 

AUTHORITY 
     
   By: EXHIBIT ONLY – DO NOT EXECUTE
     
   Name:  
     
   Title:  
     
   Date:  
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STATE OF MARYLAND, ____________________ COUNTY, TO WIT: 
 

I HEREBY CERTIFY that on this ______ day of _______________, 20__, before me, the subscriber, a Notary Public of 
the State of Maryland, in and for the County aforesaid, personally appeared Ken Ulman, the County Executive for Howard County, 
Maryland, who acknowledged the same to be the act of the County and that he executed the foregoing Agreement for the purposes 
therein contained by signing in my presence the name of Howard County, Maryland as County Executive. 
 

AS WITNESS my Hand and Notarial Seal. 
 

__________________________ 
Notary Public 
 

My Commission Expires: ___________________ 
 
 
 
 
 
 
 
STATE OF       
 
 
COUNTY OF       
 
 
On _______________, before me, ____________________, Notary Public, personally appeared Northeast Maryland Waste Disposal 
Authority, personally known to me (or proved to me on the basis of satisfactory evidence) to be the person whose name is subscribed 
to the within instrument, and acknowledged to me that he/she signed the same in his/her authorized capacity, and that by his/her 
signature on the instrument, the person, or the entity upon behalf of which the person acted, signed the instrument. 
 
 
WITNESS my hand and official seal. 
 
________________________________________ (SEAL) 
Notary Public 
 
My commission expires: __________ 
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EXHIBIT F 
 

GUARANTY AGREEMENT 
 

 



06.18.10 FINAL 
GUARANTY AGREEMENT 

THIS GUARANTY AGREEMENT (this 
”Guaranty”), dated as of [___________, 2010], is 
issued and delivered by Sun Edison LLC, a 
Delaware limited liability company  the 
”Guarantor”), for the account of SunEdison 
Origination3, LLC, a Delaware limited liability 
company, and its permitted successors and 
assigns (the “Obligor”), and for the benefit of 
Howard County, Maryland, a body corporate and 
politic (the ”Beneficiary”). 

 
Background Statement  

WHEREAS, the Beneficiary and the 
Northeast Maryland Waste Disposal Authority (the 
“Authority”) entered into that certain License 
Agreement for a Term of Years, dated as of even 
date herewith (the “Agreement”); 

WHEREAS, the Authority assigned the 
Agreement to the Obligor pursuant to that certain 
assignment and assumption agreement dated as of 
even date herewith; 

WHEREAS, Beneficiary required that the 
Guarantor deliver to the Beneficiary this Guaranty 
as an inducement to consent to the assignment of 
the Agreement to the Obligor. 

Guaranty Terms and Covenants 
NOW, THEREFORE, in consideration of 

the foregoing and for good and valuable 
consideration, the Guarantor hereby covenants and 
agrees as follows: 

1. Guaranty.  If the Obligor defaults, at 
any time during the term of the Agreement, in the 
performance of any of the covenants and obligations 
of the Agreement to be performed by Obligor, then the 
Guarantor shall on demand perform the covenants and 
obligations of the Agreement on behalf of Obligor and 
shall on demand pay to Beneficiary all sums due to 
Beneficiary, including all damages and expenses that 
might arise from Obligor’s default, as may be limited 
herein, (the “Guaranteed Obligations”); provided, 
however, that the Guarantor’s aggregate liability 
hereunder shall not exceed Ten Million U. S. 
Dollars (U.S. $10,000,000.00) (“Maximum Liability 
Amount”). 

Subject to the other terms of this 
Guaranty, the liability of the Guarantor under this 
Guaranty is limited to payments and 
reimbursements expressly required to be made 
under the Agreement, and except as specifically 
provided therein, the Guarantor shall not be liable 
for or required to pay any consequential or indirect 
loss (including but not limited to loss of profits), 
exemplary damages, punitive damages, or special 
damages. 

This Guaranty is irrevocable, absolute and 
unconditional, direct, immediate and primary.  This 
Guaranty guarantees payment and not just collection.   

2. Effect of Amendments, Renewals, 
Extensions, Waiver and Delay.  The Guarantor 
agrees that the Beneficiary and the Obligor may 
modify, amend and supplement the Agreement, 
including without limitation extend the term of years 

thereof or exercising renewals provided therein, 
and that the Beneficiary may delay or extend the 
date on which any payment must be made 
pursuant to the Agreement or delay or extend the 
date on which any act or covenant must be 
performed by the Obligor thereunder, all without 
notice to or further assent by the Guarantor, who 
shall remain bound by this Guaranty, 
notwithstanding any such act by the Beneficiary or 
the Obligor.  The Guarantor’s obligations hereunder 
shall remain binding notwithstanding that the 
Beneficiary may waive one or more defaults by 
Obligor, extend the time for performance by 
Obligor, or release Tenant from the performance of 
its obligations under the Agreement. 

3. Waiver of Rights.  The Guarantor 
expressly waives (i) presentment, demand for 
payment (except as required in Section 6 
hereunder), notice of dishonor or nonpayment, 
protest, notice of protest or any other notice of any 
other kind with respect to the Guaranteed 
Obligations, (ii) notice of acceptance of this 
Guaranty by the Beneficiary, notice of existence of 
any Guaranteed Obligations and notice of any 
action by Beneficiary in reliance hereon or in 
connection herewith, (iii) notice of the entry into the 
Agreement and notice of any amendments, 
supplements or modifications thereto or renewals 
thereof; or any waiver or consent under the 
Agreement, including waivers of the payment and 
performance of the obligations thereunder, and (iv) 
notice of any increase, reduction or rearrangement 
of Obligor’s obligations under the Agreement or 
notice of any extension of time for the payment of 
any sums due and payable to Beneficiary under the 
Agreement 

4.   Bankruptcy.  For the avoidance of doubt, 
this Guaranty shall remain in full force and effect 
notwithstanding the institution by or against Obligor of 
bankruptcy, reorganization, readjustment, receivership 
or insolvency proceedings of any nature, or the 
disaffirmance of the Agreement in any such 
proceedings or otherwise. 

5. Settlements Conditional.  If any monies 
paid to the Beneficiary in reduction of the 
indebtedness of the Obligor under the Agreement 
have to be repaid by the Beneficiary by virtue of 
any provision or enactment relating to bankruptcy, 
insolvency or liquidation for the time being in force, 
the liability of the Guarantor under this Guaranty 
shall be computed as if such monies had never 
been paid to the Beneficiary 

6. Notice.  Notwithstanding Section 3 
hereunder, the Beneficiary will provide written 
notice to the Guarantor if the Obligor defaults under 
the Agreement. 
        7. Primary Liability of the Guarantor.  The 
Guarantor agrees that the Beneficiary may enforce 
this Guaranty without the necessity at any time of 
resorting to or exhausting any other security or 
collateral.  This is a continuing Guaranty of 
performance and payment and not merely of 
collection.  The Guarantor, at Beneficiary’s option, 
may be joined in any action or proceeding commenced 
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by Beneficiary against Obligor relating to any 
covenants and obligations in the Agreement, and the 
Guarantor hereby waives all rights to demand that 
Beneficiary take any action of any nature whatsoever 
against Obligor. 
 
       8. Term of Guaranty.  This Guaranty shall 
remain in full force and effect until the earlier of (i) 
the date the Guarantor has made payments 
hereunder in an aggregate amount equal to the 
Maximum Liability Amount, (ii) such time as all the 
Guaranteed Obligations have been indefeasibly 
paid in full, and (iii) the date that is three (3) years 
after the termination of the Agreement for any 
reason.  A termination under clause (iii) herein shall 
not release Guarantor from liability for any 
Guaranteed Obligations arising prior to the effective 
date of such termination or liability which arises 
under a survival period under the Agreement. If at 
any time any payment of any of the Guaranteed 
Obligations is rescinded or must be otherwise 
restored or returned upon the insolvency, 
bankruptcy or reorganization of Obligor or 
otherwise, Guarantor’s obligations hereunder with 
respect to such payment shall be reinstated at such 
time as though such payment had not been made. 
Upon the satisfaction of (i), (ii) or (iii), above, this 
Guaranty shall have no further force or effect, 
notwithstanding any statute of limitation to the 
contrary. 
       9. Subrogation. Subject to the provisions of 
this Section 9, Guarantor shall be subrogated to all 
rights of Beneficiary against Obligor in respect of 
any amounts paid by Guarantor pursuant to this 
Guaranty: provided however, that Guarantor 
hereby waives all rights and benefit it may acquire 
by way of subrogation under this Guaranty, by any 
payment made hereunder or otherwise (including, 
without limitation, any statutory rights of 
subrogation under Section 509 of the Bankruptcy 
Code 11 U.S.C. & 509, or otherwise), 
reimbursement, exoneration, contribution, 
indemnification, or any right to participate in any 
claim or remedy of Beneficiary against Obligor or 
any collateral which Beneficiary now has or 
acquires, until all of the Guaranteed Obligations 
shall have been irrevocably and indefeasibly paid 
to Beneficiary in full. If (a) Guarantor shall perform 
and shall make payment to Beneficiary of all of the 
Guaranteed Obligations, (b) all the Guaranteed 
Obligations shall have been indefeasibly paid in 
full, and (c) Beneficiary shall have confirmed in 
writing to Obligor that no extensions of credit are 
outstanding or contracted for under the Agreement 
(nor is Guarantor liable under the Agreement for 
any extensions of credit outstanding or contracted 
for in favor of any other person), Beneficiary shall, 
at Guarantor’s request, execute and deliver to 
Guarantor appropriate documents necessary to 
evidence the transfer by subrogation to Guarantor 
of any interest in the Guaranteed Obligations 
resulting from such payment of Guarantor. 
     10. No Waiver; Remedies. Except as to 
applicable statutes of limitation, no failure on the 
part of Beneficiary to exercise, and no delay in 

exercising, any right hereunder shall operate as a 
waiver thereof, nor shall any single or partial 
exercise of any right hereunder preclude any other 
or further exercise thereof or the exercise of any 
other right.  The remedies herein provided are 
cumulative and not exclusive of any remedies 
provided by law. 
      11. Representations and Warranties. 
Guarantor represents and warrants as follows: 
(a) Guarantor is duly organized, validly existing and 
in good standing under the laws of the jurisdiction 
of its incorporation and has full corporate power 
and authority to execute, deliver and perform this 
Guaranty in the State of Maryland. 
(b) The execution, delivery and performance of this 
Guaranty have been and remain duly authorized by 
all necessary corporate or company action and do 
not contravene Guarantor’s constitutional or 
organizational documents or any contractual 
restriction binding on Guarantor or its assets. 
 
(c) This Guaranty constitutes the legal, valid and 
binding obligation of Guarantor, enforceable 
against it by Beneficiary in accordance with its 
terms, subject, as to enforcement, to bankruptcy, 
insolvency, reorganization and other laws of 
general applicability relating to or affecting 
creditor’s rights and to general equity principles. 
 
(d)  This Guaranty shall be effective and enforceable 
immediately upon its execution.  The effectiveness and 
enforceability of this Guaranty is not in any way 
conditioned or contingent upon any event, occurrence 
or happening.  Both Guarantor and Beneficiary have 
been represented by counsel in the negotiation and 
preparation of this Guaranty, therefore in the event of 
any finding of ambiguity by a court, this Guaranty shall 
not be considered or deemed to have been prepared 
by Beneficiary and thus construed against Beneficiary. 
 
All of the representations and warranties of 
Guarantor contained herein (i) shall survive the 
execution and delivery of this Guaranty and also 
the making and satisfaction of each extension of 
credit constituting a Guaranteed Obligation, and (ii) 
shall continue to be effective whenever made or 
deemed to be made until all indebtedness owing 
under this Guaranty has been indefeasibly repaid in 
full, notwithstanding any investigation made at any 
time by or on behalf of Beneficiary. 
 
      12. Governing Law.  This Guaranty shall be 
governed by and construed in accordance with the 
internal laws of the State of Maryland, without 
giving effect to principles of conflicts of law. 

 
      13. Expenses.  The Guarantor agrees to pay 
all reasonable out-of-pocket expenses (including 
the reasonable fees and expenses of the 
Beneficiary's counsel) relating to the enforcement 
of the Beneficiary’s rights hereunder in the event 
the Guarantor disputes its obligations under this 
Guaranty and it is finally determined (whether 
through settlement, arbitration or adjudication, 
including the exhaustion of all permitted appeals), 
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that the Beneficiary is entitled to receive payment 
of a portion of or all of such disputed amounts.  All 
payments under this Section 13 shall not be 
included in totaling the amount paid under the 
Maximum Liability Amount. 
     14. Waiver of Jury Trial.  The Guarantor and 
the Beneficiary, through acceptance of this 
Guaranty, waive all rights to trial by jury in any 
action, proceeding or counterclaim arising or 
relating to this Guaranty. 
     15.  Entire Agreement; Amendments.  This 
Guaranty integrates all of the terms and conditions 
mentioned herein or incidental hereto and 
supersedes all oral negotiations and prior writings 
in respect to the subject matter hereof.  This 
Guaranty may only be amended or modified by an 
instrument in writing signed by each of the 
Guarantor and the Beneficiary. 
     16.   Headings.  The headings of the various 
Sections of this Guaranty are for convenience of 
reference only and shall not modify, define or limit 
any of the terms or provisions hereof. 
     17.   No Third-Party Beneficiary.  This Guaranty 
is given by the Guarantor solely for the benefit of 
the Beneficiary, and is not to be relied upon by any 
other person or entity. 
     18.   Assignment.  Neither the Guarantor nor the 
Beneficiary may assign its rights or obligations 
under this Guaranty without the prior written 
consent of the other, which consent may not be 
unreasonably withheld or delayed, except that: 

(i) the Guarantor may make such an 
assignment without such consent if (a) in 
conjunction with the assignment by the Obligor of 
all of its rights and obligations under the Agreement 
and the assignee's long-term senior unsecured 
debt has an investment grade rating by Standard 
and Poor's (“S&P”) or Moody’s Investor Services, 
Inc. (“Moody's”), or if the assignee does not have a 
long-term senior unsecured debt rating, then the 
rating assigned to such entity as its Corporate 
Credit Rating by S&P or Issuer Rating by Moody’s 
shall be investment grade, (b) the Obligor ceases 
to be a person or entity controlled by, controlling or 
under common control with the Guarantor and the 
assignee's long-term senior unsecured debt has an 
investment grade rating by S&P or Moody’s, or if 
the assignee does not have a long-term senior 
unsecured debt rating, then the rating assigned to 
such entity as its Corporate Credit Rating by S&P 
or Issuer Rating by Moody’s shall be investment 
grade, or (c) to an entity whose long-term senior 
unsecured debt has an investment grade rating by 
S&P or Moody’s, or if the assignee does not have a 
long-term senior unsecured debt rating, then the 
rating assigned to such entity as its Corporate 
Credit Rating by S&P or Issuer Rating by Moody’s 
shall be investment grade; provided that the 
Guarantor’s obligations hereunder must be 
expressly assumed in writing, in a form reasonably 
acceptable to the Beneficiary; provided further that 
such assumption shall be deemed to release the 
Guarantor from all of its obligations under this 

Guaranty automatically and without further action 
by the Guarantor or the Beneficiary, and any 
purported assignment in violation of this Section 15 
shall be void and without effect, and.   

(ii)    the Beneficiary may, upon 30 days 
prior written notice, make such an assignment 
without such consent if in conjunction with any 
assignment of the Agreement by the Beneficiary 
permitted under the Agreement. 
 
       19.  Notices.  Any communication, demand or 
notice to be given hereunder will be duly given 
when delivered in writing or sent by facsimile to the 
Guarantor or to the Beneficiary, as applicable, at its 
address as indicated below: 
If to the Guarantor, at: 
Sun Edison LLC 
12500 Baltimore Avenue 
Beltsville, MD  20705 
Attention: Treasurer 
Facsimile: (443) 909-7121 
RE: NMWDA—Howard County New Cut Landfill 
project 
 
With a copy to: 
Sun Edison LLC 
12500 Baltimore Avenue 
Beltsville, MD  20705 
Attention: General Counsel 
Facsimile No.: (443) 909-7121 
RE: NMWDA—Howard County New Cut Landfill 
project 
 
 
If to the Beneficiary, at: 
Howard County, Maryland 
3430 Court House Drive 
Ellicott City, MD 21043 
Attn: Director of Department of Public Works 
Facsimile No.: (410) 313-2165 
 
With a copy to: 
Howard County, Maryland 
3430 Court House Drive 
Ellicott City, MD 21043 
Attn: County Solicitor 
Facsimile No.: (410) 313-3292 
 
With a copy to: 
Northeast Maryland Waste Disposal Authority 
Tower II, Suite 402 
100 South Charles Street 
Baltimore, MD 21201-2705 
Attn:  Executive Director 
Facsimile No.: (410) 333-2721 
 
 
or such other address as the Guarantor or the 
Beneficiary shall from time to time specify.  Notice 
shall be deemed given (a) when received, as 
evidenced by signed receipt, if sent by hand 
delivery, overnight courier or registered mail, or (b) 
when received, as evidenced by transmission 
confirmation report, if sent by facsimile and 
received on or before 4 pm local time of recipient, 
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or (c) the next business day, as evidenced by 
transmission confirmation report, if sent by 
facsimile and received after 4 pm local time of 
recipient. 
 
    21. Joint and Several Liability/Successors 
and Assigns.  If the Guaranty is signed by more than 
one party, their obligations shall be joint and several, 
and the release of one of the guarantors shall not 
release any other guarantor.  This Guaranty shall be 
applicable to and binding upon the successors and 
assigns of Beneficiary, Obligor and Guarantor. 
 
 
 
IN WITNESS WHEREOF, the Guarantor has 
executed this Guaranty as of the day and year first 
above written, under seal, with the intent that it be a 
sealed instrument with all benefits inherent thereto. 
 
Sun Edison LLC 
a Delaware Limited Liability Company 
 
By: ________________________ (SEAL) 
Name: __________________ 
Title:    _________________ and Authorized  
 Signatory 
 
 
 



 

EXHIBIT D 
 

BOARD GRANT OF ELECTRIC LINE EASEMENT 
(“HOST LICENSE”) 
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SCHEDULE I 
 

ESTIMATED ANNUAL PRODUCTION 
 
 
 

Schedule 1 – Estimated Annual Production 
 

 
Year 

of 
System 
Term 

Estimated 
Production 
(kWh) 

Year 
of 

System 
Term 

Estimated 
Production 
(kWh) 

1 573,300 11 529,052 
2 568,714 12 524,820 
3 564,164 13 520,621 
4 559,651 14 516,456 
5 555,173 15 512,325 
6 550,732 16 508,226 
7 546,326 17 504,160 
8 541,956 18 500,127 
9 537,620 19 496,126 
10 533,319 20 492,157 
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SCHEDULE II 
 

AUTHORITY CONTRACT ADMINISTRATION FEES 
 
 

The following Administrative Costs (as defined in Section 4.1 herein) are anticipated for the 
Authority’s efforts attributable to the administration and enforcement by the Authority of its or 
the County’s obligations under this MOU.  The Authority estimates the following costs: 
 

• Reproduction copies (not interoffice copies, but large format copies, design drawings, 
bound reports, pictures):  $400 

• Teleconference Calls: $400 
• Expedited, Overnight or Certified Mailings: $200 

 
Total: $1,000 
 
Other Adminstrative Costs, subject to County pre-approval, reasonableness, and issuance of 
written payment direction, attributable to the Project may include, but are not limited to: 

• reasonable accounting fees,  
• reasonable legal fees,  
• reasonable engineering and other professional fees, including reasonable fees of any 

engineer required to be retained by the Authority pursuant to the Solar Power and 
Services Agreement or this MOU.   

 
These costs are unknown at this time. 
 
 
With the exception of contractors and consultants that the Authority retains and pays to perform 
services under this MOU or any Project Agreement, the Administrative Costs shall not include: 
(1) the salary or fringe benefits or other compensation paid to the Authority’s employees or 
personnel, (2) the Authority’s out of pocket costs for the travel of Authority staff to the County’s 
facilities, or (3) the costs of operating the Authority’s office, such as rent, phones, internet, 
photocopying and other general office and overhead costs. 
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SCHEDULE III 

 
SUNBURST GRANT ALLOCATION TERMS 

 
 

The allocation of the SunBurst Grant payment shall be applied to a reduction of the kWh 
Rate for the term of the SPSA.  The kWh Rate is set forth in Schedule 2 of the SPSA. 



EXHIBIT B 

TO 

County Council Of Howard County, Maryland 

2010 Legislative Session                  Legislative Day No. 

Bill No.___‐2010 

    Introduced by:  The Chairperson at the request of the County Executive 

AN ACT pursuant to Section 612 of the Howard County Charter, approving certain agreements for the 

design,  permitting,  construction,  operation  and maintenance  of  a  certain  solar  photovoltaic 

system at  the New Cut Road  Landfill  to provide energy  to Worthington Elementary School, a 

management  payment  and  possible  reimbursement  payment  for  energy  from  SunEdison 

Origination3, LLC.  
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